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The United States Supreme Court is again 
divided on the question of the ‘‘fellow-serv- 
ant’ rule. In the case of Northern Pac. Ry. 
y. Peterson, recently decided by that court, 
three of the justices find it necessary to dis- 
gnt from the conclusion of the majority. 
The holding of the court, concisely stated, is 
that mere superiority of position, with the 
right to control and direct fellow-workmen, 
does not prevent the operation of the ‘‘fellow- 
gervant’’ rule, and that the boss of a gang of 
men, engaged in making repairs on a railroad, 
wherever the same may be necessary, over a 
distance of three sections, aiding and assist- 
ing the regular section gangs, is not a super- 
intendent of a separate department, or in con- 
trol of a distinct branch of the master’s work, 
so as to make the master liable for an injury 
toone of the gang by his neglect, although 
he has power to employ and discharge his 
men, and direct them in their work. Chief 
Justice Fuller and Mr. Justices Field and 
Harlan dissent. According to Mr. Justice 
Peckham, who delivered the opinion of the 
court, the exception to the general rule of 
non-liability for the negligence of a fellow- 
servant means this: The person whose neg- 
leet causes the injury must be one who is 
clothed with the control and management of 
adistinct department, and not a mere separate 
piece of work in one of the branches of serv- 
ice in a department, a distinction which, as 
applied to the facts of this case at least, is 
not plain, despite Mr. Justice Peckham’s as- 
sertion to the contrary. The court cites and 
distinguishes t! - leading cases of Railway Co. 
vy. Ross, 112 U. S. 377, and Railroad Co. v. 
Baugh, 149 U. S. 368, heretofore decided by 
that court. In the former case a railroad 
corporation was held responsible to a locomo- 
tive engineer in the employment of the com- 
pany for damages received in a collision which 
was caused by the negligence of the conductor 
ofthe train drawn by the engine upon which 
plaintiff was engineer. The court held the 
action was maintainable, on the ground that 
the conductor, upon the occasion in question, 
Was an agent of the corporation, clothed with 
the control and management of a distinct de- 





partment, in which his duty was entirely that 
of direction and superintendence ; that he had 
the entire control and management of the 
train, and that he occupied a very different 
position from the brakemen, porters and other 
subordinates employed on it; that he was in 
fact, and should be treated as, a personal 
representative of the corporation, for whose 
negligence the corporation was responsible to 
subordinate servants. The engineer was per- | 
mitted to recover on that theory. The con- 
clusion of the court, in that case, was clearly 
right. But it does seem to us that the court, 
in this latest decision, has needlessly and un- 
warrantably extended the harsh rule of law 
applicable to fellow-servants. The court, in 
its opinion, acknowledges the difficulty in 
often separating the line of distinction be- 
tween a fellow-workman and a superintend- 
ent, as well as the embarrassment incident to 
the solution of it. 








NOTES OF RECENT DECISIONS. 


NEGOTIABLE INsTRUMENT—NoTE or INcom- 
PETENT— V ALIDITY—BURDEN OF Proor.—The 
Supreme Court of Ohio says, in Hosler v. 
Beard, 43 N. E. Rep. 1040, that as a general 
rule, the promissory note of a person non 
compos mentis is invalid; but the rule is sub- 
jectto the qualification that, when such a note 
is given for necessaries, or for other adequate 
consideration of benefit furnished the maker 
in good faith, without knowledge of his un- 
sound mental condition, it may be enforced 
to the extent of the value of the considera- 
tion so furnished. Such mental incapacity 
of the maker is, prima facie, a complete de- 
fense to an action on a note signed by him; 
and, when interposed, the burden is upon the 
plaintiff to prove the consideration for the 
note, and other facts necessary to overcome 
such defense and entitle him to recover. A 
note signed by a person under such disabil- 
ity, though negotiable in form, is not within 
that rule of commercial law which protects 
negotiable paper in the hands of a bona jide 
holder for value against defenses to 
which it was subject in the hands of the 
payee. The purchaser takes it charged with 
notice of the maker’s disability, occupies no 
better position, as against him, than the 
payee, and is subject to the same burden of 
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proof when the maker’s incapacity is pleaded 
in defense to an action brought by the 
holder. 


MonicipaL Corporation — DEFECTIVE 
WarterR-workKs—LiaBiLity FoR Loss By Fire. 
—The question as to the liability of water- 
works companies, to owners of property for 
damages occasioned by insufficient water 
supply at a fire, has frequently come before 
the courts with conflicting results. (See 34 
Cent. L. J. 296, 507; 37 Cent. L. J. 42, 392; 
38 Cent. L. J. 217; 39 Cent. L. J. 320; 41 
Cent. L. J. 302.) The question came before 
the Court of Appeals of Texas in Lenzen v. 
City of New Braunfels, 35S. W. Rep. 341, 
as to the liability of a city under such cir- 
cumstances, the holding of the court being 
that acity incorporated under the general 
law, through the voluntary acts of its inhab- 
itants, which, under such law, for its own 
advantage and profit, voluntarily maintains a 
system of water-works for general purposes, 
including the extinguishment of fires, is lia- 
ble to a patron of the works, for hire, whose 
property is consumed through the city’s neg- 
ligence in permitting such works to get out 
of repair, and allowing the water in the 
standpipe to get so low as to afford insuffi- 
cient pressure to throw the water upon the 
burning property from the hydrants. 








MASTER AND SERVANT—PERSONAL INJURY— 
AssuMPTION OF Risk.—The Appellate Court 
of Indiana decides, in Stuart v. New Albany 
Mfg. Co., 43 N. E. Rep. 961, that a servant 
employed to assist in the erection of a build- 
ing, who, in the ordinary course of such em- 
ployment, is placed in a position where danger 
of personal injury is obvious, though acting 
under the direct orders of a superior, assumes 
the risk of such position. The following is 
from the opinion of the court: 


It is a most familiar rule of law that it is the duty 
of the master to provide his servants with reasonably 
safe places and appliances in the performance of the 
work required of sueh servant. Blondin vy. Quarry 
Co., 11 Ind. App. 395, 37 N. E. Rep. 812; Cole Bros. v. 
Wood, 11 Ind. App. 37, 36 N. E. Rep. 1074. It is not 
apparent how the operation of raising the post could 
have been made more secure by the nailing of one or 
more braces to the sill near the mortise hole or groove, 
-so as not to interfere with the work. The pleader 
does not seem to attach much importance to that 
branch of the charge which attempts to make negli- 
gence out of the failure to attach ropes to the top end 
of the beam. He does not aver or show that such 
ropes were necessary to the proper and safe elevation 
of said stick of timber, or that there was any derrick 
























or other instrument by which the ropes could hare 
been manipulated. All that is averred in this conneg. 
tion is that tag ropes were to be used by att 
them to the top end of the beam, and slowly lifting 
the same while the plaintiff was fitting the lower eng 
thereof in the groove cutforit. By whom these ropeg 
‘twere to be used,” or to what they could have beey 
fastened or adjusted, or where the men manipulating 
them could have stood, is not shown. It is als 
averred, as we have seen, that “in raising said beam 
the work was performed by other employees.” Ifwe 
assume that it was the duty of such ‘“‘other employees” 
to adjust the ropes, and by means thereof to lift the 
top of the post upward, this would seem to be the 
work of fellow-servants, for the omission of which, if 
injury resulted, the master would not be held respon. 
sible. 

Another rule, equally familiar as the one requiring 
the master tu furnish his servant a safe place to work, 
is that when a servant of mature years and under 
standing enters into an employment which is neces 
sarily hazardous, he will be presumed to have taken 
all the ordinary risks incident to such service, and the 
fact that the service is naturally a dangerous one doe 
not increase the master’s liability, if the injury re 
sults from the natural and ordinary incidents of the 
undertaking. If there is a defect in the machinery or 
appliances that renders the work of the servant more 
hazardous, and that defect is open and obvious, or 
can, by the exercise of ordinary care, be discovered 
by the servant, but is disregarded, the risk become 
one uf the assumed risks of the service, and liability 
therefor is waived. Myers v. W.C. De Pauw Co., 18 
Ind. 590, 388 N. E. Rep. 87; Lime Co. v. Griffin, 18 
Ind. 141, 38 N. E. Rep. 411; Railroad Co. v. Hender 
son (Ind. Sup.), 42 N. E. Rep. 216; Stone Co. % 
Hobbs, Jd. 1022; Stone Co. v. Hobbs, 11 Ind. App. 2%, 
38 N. E. Rep. 5388; City of Lebanon v. McCoy, 12 Ind, 
App. 500,40 N. E. Rep. 700. It is not averred that the 
appellant was taken from the work for which he wa 
employed, and put in a more hazardous situation, by 
the command of the appellee or one representing it 
On the other hand, it appears plainly enough that the 
appellant was employed to assist in the construction 
of the building; that is to say, in the performance dl 
the work in which he was injured. It is true, itis 
stated that appellant was inexperienced in carpenter 
work, bridge building, and such work as was nece® 
sary to assist in such building; but it is not show 
that he did not possess his proper faculties or an aver 
age degree of intelligence. We cannot say that the 
work assigned the appellant was more than commol 
or ordinary labor, such as the appellant avers he wa 
employed to perform. It required no particular ex 
perience or skill for the appellant to hold the crowbat 
in the groove, so as to keep the beam from slipping 
beyond it. This is what he says in his complaint he 
was directed todo. Appellant must have known thal 







































there was at least some possibility of danger from the 
falling of the beam. He was, therefore, required té 
exercise his faculties in observing such defects, if any 
there were, about the machinery or appliances, # 
were open to observation. He avers he was workiig 
with his head down; but it is not apparent how thi 
would prevent him from knowing that there were m 
tag ropes to the top end of the beam, as he must hav 
seen such end before it was lifted up from the grounl 
He saw the brace that was nailed tothe sill. He mutt 
have known that the upright timber would in al 
probability come against it; else there was no net 
sity for its being there. He knew the brace was oul 
an inch plank, nailed with its edge to the top, al 
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that such a frail piece of wood, thus fastened, must in 
all probability give way to the heavy pressure of the 
peam ifit came against it with sufficient force, whether 
itwas fastened with small or large nails. It is true 
the appellant alleges in his complaint that he did not 
know of the defect in the brace, or of the failure to 
yse the ropes at the top end of the beam; but, not- 
withstanding such averment, it is apparent from the 
facts pleaded, we think, that he had an equal oppor- 
tunity with the appellee of knowing the existing con- 
ditions, and could, by most casual observation, have 
seen the defects; and where this is the case, the gen- 
eral averment must give way to the specific. Myers 
y. W. C. De Pauw Co., supra; Railroad Co. v. Duel, 
184 Ind. 156, 38 N. E. Rep. 355. 

In Power Co. v. Murphy, 115 Ind. 566, 18 N. E. Rep. 
#0, Mitchell, J., speaking for the court, in reference to 
the rule of the assumption of the risk by the em- 
ployee, said: ‘*‘What he (the master) especially en- 
gages is that he will not expose the employee to 
danger which is not obvious, or of which the latter 
has no knowledge or adequate comprehension, and 
which is not reasonably and fairly incident to and 
within the ordinary risks of the service which he has 
undertaken. There is another equally well-settled 
principle, correlative to the rules which define the 
duties of the employer, which holds the employee to 
the assumption of all risks naturally and reasonably 
incident to the service in which he embarks, so far 
as the hazards of the service are obvious and within 
the apprehension of a person of his experience and 
understanding. From the application of this prin- 
tiple, it follows that if an employee voluntarily, with- 
out specific command as to time and manner, uses an 
obviously defective implement, the defect being alike 
open to the observation and within the comprehen- 
sion of the employer and employee, both stand upon 
common ground, and no recovery can be had for a re- 
sulting injury. * * * Thus, it has been well stated 
‘that an employee who knows, or by the exercise of 
ordinary diligence could know, of any defects or im- 
perfections in the things about which he is employed, 
and continues in the service without objection, and 
without promise of change, is presumed to have as- 
sumed all the consequences resulting from such de- 
fects, and to have waived all right to recover for in- 
juries caused thereby.’ ”’ In the case of Rietman v. 
Stolte, 120 Ind. 314,22 N. E. Rep. 304, the plaintiff 
was employed by defendants in their mill; and, under 
the direction of the latter, he was engaged in loading 
heavy timber from a wagon into a car, by means of a 
crane belonging to the defendants, on which there 
Was an iron hook, which grasped and held the timbers. 
This hook was worn and defective, which the plaintiff 
knew, or had the opportunity of knowing. While the 
plaintiff was engaged as stated, a piece of timber 
slipped from the grasp of the hook, and fell upon and 
injured him. The court held that, on these facts, 
there could be no recovery. Judge Olds, who deliv- 
ered the opinion, after quoting from the case of Power 
Co. v. Murphy, supra, observes: ‘The rule does not 
go to the extent of requiring the employee to search 
for latent defects in the machinery or appliances 
furnished him for use; but it does go to the extent 
that the employee assumes the’ consequences result- 
ing from such defects as are patent, and such as, by 
the exercise of ordinary diligence, and giving proper 
heed to the things that surround him, he would dis- 
cover, * * * The rule of law which we have stated 
Tequires one to exercise the faculties which he pos- 
Sesses; and if there isa patent defect in a tool or ma- 
chinery used by him which he can see by looking, he 





must look, and, unless some reasonable excuse is 
given, he is guilty of negligence if he does not look. 
In this case the special findings show the defect to be 
one which the appellee would have known if he had 
exercised ordinary diligence, and given proper atten- 
tion to his business and the things surrounding him, 
and that he was neglectful of his duty and of the 
things which surrounded him, and it was by reason of 
his own negligence that he did not know of the defect 
in the hook, and is chargeable with having known of 
that defect.”’ In Coal Co. v. Hoodlet, 129 Ind. 327, 27 
N. E. Rep. 741, the court, in considering this question, 
on page 332, 129 Ind., and page 741, 27 N. E. Rep., said: 
“It is also settled law that, notwithstanding the con- 
tinuing duty resting upon the master to provide for 
his employees suitable and safe places and appliances 
for their work, the employee who voluntarily contin- 
ues in the master’s service after notice of defects in 
tools, machinery, or other appliances, which augment 
the danger of his service, thereby assumes the risk as 
increased by the defect, unless the master expressly 
or impliedly promises to remedy the defect.’”? The 
case of Railway Co. v. Watson, 114 Ind. 20, 14 N. E. 
Rep. 721, and 15 N. E. Rep. 824, is instructive upon 
this subject. In delivering the opinion of the court in 
that case, Elliott, J.,on page 27, 114 Ind., and page 
721, 14 N. E. Rep., and page 824, 15 N. E. Rep., says: 
“The rule which we regard as sound in principle, and 
supported by authority, may be thusexpressed: The 
employee who continues in the service of his em- 
ployer, after notice of adefect augmenting the danger 
of the service, assumes the risk as increased by the 
defect, unless the master expressly or impliedly 
promises to remedy the defect. The promise of the 
master is the basis of the exception. If the promise 
be absent, the exception cannot exist.’”’ In the case 
of Railway Co. v. Sandford, 117 Ind. 265,19 N. E. Rep. 
770, on page 266, 117 Ind., and page 770,19 N. E. Rep., 
it was said by Elliott, C. J.: ‘‘Employees assume all 
ordinary risks incident to the employment, but they 
assume no extraordinary risks caused by the em- 
ployer’s breach of duty, unless they have knowledge 
of the unusual danger caused by the breach, and vol- 
untarily continue in the company’s employment. If, 
with this knowledge, they do continue, then the in- 
creased danger becomes an incident of the service, 
which they assume, and for liability from which the 
master is exonerated. The knowledge of the danger 
adds it as one of the incidents of the employment 
which the employee assumes. It becomes a danger 
which his continuance in his master’s service makes 
an incident of the service; and, when it takes this 
character, the master is no longer bound to answer 
for the employee’s safety so far as it is imperiled by 
the danger voluntarily and knowingly assumed. The 
knowledge, in conjunction with the continuance in the 
service, operates as a waiver of the right to make the 
master responsible.” After quoting from Beach on 
Contributory Negligence, the learned chief justice 
continues: “This puts the rule exonerating the 
master on the true ground. He isexonerated because 
the employee himself assumes the danger, as in- 
creased; and, as he voluntarily assumes it, the master 
is relieved. The parties change positions; the em- 
ployee assumes the risk that, if it were not for his 
knowledge, his employer would be compelled to as- 
sume. The duty which the employer is under is 
materially affected by the element of knowledge, and 
unless a duty is shown, of course there can be no ac- 
tionable negligence, since a duty lies at the founda- 
tion of every right of action grounded on the negli- 
gence of adefendant. It must follow, in order to show 
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a breach of duty creating a cause of action for its 
breach, that it is necessary to aver that the employee 
was ignorant of the default of the employer which in- 


creased the perils of the service.’”? In the case of 
Rogers v. Leyden, 127 Ind. 50, 26 N. E. Rep. 210, the 
same learned judge, in delivering the opinion of the 
court, on page 54,127 Ind., and page 210, 26 N. E. 
Rep., said: ‘*We donot doubt thatit (the instruction) 
correctly expresses the law as applied to a case where 
the question is one of contributory negligence; but 
here the question is not exclusively one of that char- 
acter, for the material question is whether appellee, 
having knowledge of the danger, assumed it as one of 
the risks incident to his service. The law upon this 
point is well settled, for it has often been held that 
where the danger is known, although it is attributable 
to a breach of duty upon the part of the employer, 
the employee assumes it as one of the risks of his 
service, if he voluntarily remains in the employer’s 
service after he has acquired a knowledge of the 
danger. An exception to the general rule exists, but 
exists only when the employer promises to take meas- 
ures to remove the danger.’”? This court, in an opin- 
ion by Crumpacker, J., in the case of Railroad Co. v. 
Doan, 3 Ind. App. 453, 29 N. E. Rep. 940, on page 455, 
3 Ind. App., and page 940,29 N. E. Rep., said: ‘‘While 
a servant does ordinarily assume all of the incidental 
risks of his employment, and those which are patent 
and within the reasonable range of his observation, at 
the same time the master undertakes to exercise rea- 
sonable care and diligence to provide him with safe 
appliances and surroundings.” 





ELectTRIC STREET RAILWAY—NEGLIGENCE OF 
Conpuctor—InNJuRyY TO BysTaNDER.—In Man- 
ning v. West End St. Ry. Co., 44 N. E. Rep. 
135, decided by the Supreme Judicial Court 
of Massachusetts, it was held that one walk- 
ing along the sidewalk, or momentarily stop- 
ping near an electric car, was not bound to 
take special precautions against possible in- 
jury from the slipping of a switch stick from 
the hands of the conductor of the car while 
he was attempting, with such stick, to free 
the trolley. It was further held that evidence 
that a conductor of defendant’s electric car 
allowed a switch stick, which he was using 
from the top of the car to free the trolley, to 
fall from his hands and injure a bystander, 
with evidence of a prior binding of the trolley 
at the same place, warranted a finding of 
negligence in the adjustment of the overhead 
wires, and that negligence in the adjustment 
of such overhead wires is not too remote to 
form an element of damage. The court said: 

This is an action for personal injuries caused by the 
plaintiff’s being struck by a switch stick which flew 
from the hands of a conductor of the defendant as he 
was using it on top of an electric car to free the trol- 
ley, which had caught in a frog at the junction of 
some overhead wires. The case is here on the defend- 
ant’s exceptions. The first question argued is the 


usual one of the plaintiff’s care. What is due care 
depends on the nature of the accident, and the degree 





—e 
of danger, according to common experience, unde 
the known circumstances. The plaintiff was on th 
sidewalk, either walking or momentarily stopping, 
Putting it in the most favorable way for the defeng. 
ant, the jury at least were authorized to find that the 
plaintiff was not bound to take special precaution 
against such a missile from such a source. The juy 
were instructed that ifthe plaintiff stopped and stood 
there simply to look, and the accident took place 
while he was doing so, he could not recover. This 
certainly was sufficiently favorable to the defendant, 
Smethurst v. Barton Square Ind. Cong. Church, 1§ 
Mass. 261, 266, 19 N. E. Rep. 387. 

Next it is said that there was no evidence of negli 
gence on the part of the defendant. The conductor 
must be taken to have known that he was in a publie 
street, in which there were or might be travelers, and 
therefore must be taken to have known that, if the 
stick did fly with violence from his hands, there wa 
a danger to passers, similar, although less in degree, 
to that which would have attended the firing ofa 
pistol] into the way. Apart from the possibility that 
he might receive an electric shock suflicient to make 
him let go his hold, the jury were at liberty to say, 
from their experience as men of the world, that under 
such circumstances such an accident commonly doe 
not happen, unless the stick is carelessly bandled; 
that it is in the power of the holder to see that he does 
not submit it to such a strain as to make it possible 
that it should be torn from his hands—and to infer 
from those general propositions of experience that 
there was negligence in the particular case. See Gra 
ham vy. Badger, 164 Mass. 42, 47,41 N. E. Rep. 6; 
Uggla v. Railway Co., 160 Mass. 351, 35 N. E. Rep. 
1126; White v. Railroad Co., 144 Mass. 404, 11 N. EB 
Rep. 552. 

A ruling was asked that there was no evidence that 
the accident was caused by defective construction of 
the trolley wires and trolley pole. The question is 
not what we should have found had the question heen 
submitted tous. We cannot say that the jury were 
not warranted in finding the arrangements defective 
from the fact of the trolley leaving the wires and get 
ting so firmly jammed, and the explanation of what 
the arrangements were, and what was possible, e& 
pecially when coupled with evidence let in without 
objection, that similar accidents had occurred there 
half a dozen times before, and an admission of the 
defendant’s expert that if that was true the place re 
quired attention. See Feital v. Railroad Co., 10 
Mass. 398, 405. If there was negligence, and the later 
acts were proper, in view of the exigency, the only 
question would be that of remoteness, to which we 
shall refer in a moment. 

We must deal with the fitness of the switch stick 
for the use to which it was put, in the same way # 
with the construction of the wires and trolley pole. 
The jury possibly might have inferred that alone, 
without India rubber gloves, it gave rise to an Ul 
necessary danger of an electric shock, and thus of & 
caping from the holder’s hands. 

There remains only the question whether the dam 
age complained of was too remote to be recovered for 
in any of the possible aspects of the plaintiff’s case 
We are of opinion that even at the most distant MO 
ment, the possible negligence in the arrangement 
the wires, was not so remote that that part of the case 
could be taken from the jury on the ground that they 
were not at liberty to find that, in the language of the 
court, such negligence was the efficient means and il 
strumentality by which the injury took place. Pre 
cisely what might happen as a consequence could not 
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be foreseen, of course. But the general nature of 
what would have to be done, and what was done in 
fact, could be foreseen, and the general nature of the 
dangers attending the attempt in the place was sufli- 
ciently plain. The language in McDonald v. Snelling, 
14 Allen, 290, 295, must not be taken to require the 
possibility of any more accurate foresight as a condi- 
tion of liability. Cases of recovery for much more 
improbable accidents can be found in the books. 
Powell v. Deveney, 3 Cush. 300. 

The judge, no doubt, would have called the atten- 
tion of the jury tothe question of remoteness more 
specifically, had he been asked to do so; but it does 
not appear to us that the defendant ought to have es- 
eaped, if its negligence was proved, and we think it 
clear that a verdict for the defendant could not have 
been ordered on that ground. 





CromnaL Law—EvipEnce or Goop CHaR- 
ACTER—REMOTENESS IN Trme.—The Supreme 
Court of Tennessee decides, in State v. Fry, 
that, where the evidence against a defendant 
on trial for acrime is circumstantial only 
and he is also a witness in his own behalf, a 
liberal rule should prevail in the admission 
of testimony offered to show his previous 
good character, and depositions of neighbors 
who had known defendant for fifteen years 
in another State, where he had lived until 
six years before the trial, were not too re- 
mote in time to be admissible. The court 
says in part: 


The question thus presented for decision is one of 
first impression in this State, so far as we are advised 
from any roported case. The case of Crowder v. 
State, 8 Lea, 669, is not an adjudication of this question. 
The question there presented was in respect of the 
character of the prosecutor, who had testified asa 
witness. All that was said on the subject is comprised 
in the following paragraphs, to-wit: ‘The State, by 
several witnesses, sustained the general character of 
the prosecutor. Two of the witness said his char- 
acter was good for the last eight or ten years. 
The defendant then proffered to ask the wit- 
ness as to his character previous to that time, 
but the court sustained the objection of the attorney 
general to the question. This, said the court, was 
not reversible error; the question was the character 
of the prosecutor at the time he testified. If the wit- 
nesses knew his character previous to the time fixed 
by them, their answers in the form given were almost 
equivalent to saying that, previous to that time, it 
was at least not free from doubt, so that, in effect, the 
defendant had the benefit of his proffered question.” 
It will be observed that the court in that case re- 
marked thatthe character of the prosecutor at the 
time he testified was the issue, and, for the purpose 
of retiecting light upon that issue, the State was per- 
mitted to prove that his character had heen good for 
the last eight or ten years. The defendant was not 
permitted to inquire in respect of the character of the 
Witness prior to that period. This court did not think 
this reversible error, since the answers of the wit- 
hesses implied that prior to that time the prosecu- 
tor’s character had not been free from doubt, and 
thus the defendant had the benefit of his question. 
In the American & English Encyclopedia of Law 





(volume 29, p. 802), itis said, viz: “It is also true 
that the material object of inquiry is the character of 
the witness at the time when he testifies; byt, if some 
latitude were not allowed in this regard, it would in 
many cases be impossible to impeach the most cor- 
rupt witness, or to sustain the most truthfulone. The 
principle that the existence of a state of things once 
established by proof is presumed to continue the same 
until the contrary is shown is applicable, within rea- 
sonable limits, to the character of a witness proved 
to have once sustained a bad reputation for truth and 
veracity. It is therefore competent to impeach a 
witness by proof of his reputation in a neighborhood 
where he formerly resided, if the evidence be not too 
remote in point of time.” Stratton vy. State, 45 Ind. 
468; Walker v. State, 6 Blackf. 1; Rogers v. Lewis, 19 
Ind. 405; City of Aurora v. Cobb, 21 Ind. 492; Willard 
v. Goodenough, 30 Vt. 393; Fisher v. Conway, 21 Kan. 
25. The same principle is, of course, applicable 
where the evidence is in support of the good charac- 
ter of the defendant. In Teese v. Huntington, 23 
How. 2, the court said, viz: ‘Such testimony, un- 
doubtedly, may properly be excluded by the court 
when it applies to a period of time so remote from 
the transaction involved in the controversy as thereby 
to become entirely unsatisfactory and immaterial, 
and, as the law cannot fix that period of limitation, 
it must necessarily be left to the discretion of the 
court.”” While this is true, if we can see there has 
been an abuse of this discretion this court will feel 
constrained to reverse. The conviction in this case 
was rested upon circumstantial evidence, which, al- 
though cogent and convincing, ‘should have been 
viewed in the light reflected from the character of the 
defendant. It is in such cases that proof of character 
is of primal importance as tending to counteract the 
force of incriminating circumstances. The defendant 
was before the court not merely as a witness, but as 
the accused, and proof of character was important, 
not only to illustrate his credibility as a witness, but 
as a fact to be considered on the question of his guilt 
or innocence. The defendant, it is true, had lived in 
this community for six years; but by reason of his 
longer residence in another State, he had established a 
character there which he was entitled to prove in con- 
nection with the proof of his character in this State, as 
tending to show the improbability of his guilt. In 
our opinion, the depositions of the Wisconsin wit- 
nesses should have been admitted, and for this error 
the case is reversed, and remanded for a new trial. 





TELEGRAPHIC LiseLs.—In Peterson v. West- 
ern Union Tel. Co., 67 N. W. Rep. 646, de- 
cided by the Supreme Court of Minnesota, it 
appeared that defendant received at its office 
at New Ulm a message directed to the plaint- 
iff, at St. Paul, in these words: ‘‘Slippery 
Sam, your name is pants (signed) Many Re- 
publicans.’’ It forwarded the message over 
its wires to its operator in St. Paul, who 
there wrote it down, placed it in a sealed en- 
velope, and caused it to be delivered to the 
plaintiff. It was held that the message, on 
its face, was susceptible of a libelous mean- 
ing, and that the evidence was sufficient to 
justify a finding by the jury that the defend- 
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ant maliciously published a libel. The court 
said in part: 


The message was, on its face, fairly susceptible of a 
libelous meaning. The sting is in the word “‘slip- 
pery.” This word, when used as descriptive of a per- 
son, has a well understood meaning. It means, when 
so used, that the person to whom it is applied cannot 
be depended on or trusted; that he is dishonest, and 
apt to play one false. (Cent. Dict.) Ifsuch is the 
meaning of the word as used in this message—and of 
this the jury were the judges—it was clearly libelous, 
because, if a man is dishonest, and apt to play one 
false, he merits the scorn and contempt of all honor- 
able men. To falsely publish of a man that he is 
slippery tends to render him odious and contempti- 
ble. Such a publication is a libel. Wilkes v. Shields 
(Minn.), 64 N. W. Rep. 921. The question whether 
or not the defendant maliciously publisbed the libel 
is one of some doubt, but we are of the opinion that 
it was a question forthe jury, under the evidence. 
Technically, the defendant published the libel when 
it communicated it to its operator at St. Paul, but 
whether such publication was wrongful (that is ac- 
tionable) depends on the further question whether or 
not it was privileged. The defendant was a common 
earrier, and was bound to transmit all proper mes- 
sages delivered to it for that purpose, but it was not 
bound to send indecent or libelous communications. 
Where a proffered message is not manifestly a libel, 
or susceptible of a libelous meaning, on its face, and 
is forwarded in good faith by the operator, the de- 
fendant cannot be held to have maliciously published 
a libel, although the message subsequently proves to 
be such infact. In sucha case the operator cannot 
wait to consult a lawyer, or forward the message to 
the principal office for instructioys. He must decide 
promptly, and forward the message without delay, if 
it is a proper one, and for any honest error of judg- 
ment inthe premises the telegraph company cannot 
be held responsible. But where the message, on its 
face, is clearly susceptible of a libelous meaning, is 
not signed by any responsible person, and there is no 
reason to believe that it is a cipher message, and it is 
forwarded under such circumstances as to warrant 
the jury in finding that the operator, in sending the 
message, was negligent or wanting in good faith in 
the premises, the company may be held to have ma- 
liciously published the libel. A publication under 
such circumstances is not privileged. The evidence 
in this case was such that a finding either way on the 
question whether the defendant maliciously pub- 
lished this libel would not be disturbed by the court. 





BaILMENT—LIEN FOR LABOR AND SKILL— 
Traininc Horse.—In Scott v. Mercer, 67 
N. W. Rep. 108, it is held by the Supreme 
Court of Iowa that a person who keeps and 
trains a horse, under a contract with the 
owner, has a lien at common law for the 
labor, skill and expense bestowed and which 
has enhanced the value of the horse. The 
court says: 

On the former hearing (63 N. W. Rep. 325) we held 
that the statute gave no lien in such a case, and de- 
clined to consider the question as toa common law 


lien, because of which a rehearing was granted, and 
the question is now before us. 





In view of the fact that the appellant seems 
make no contention for a lien except at the commoy 
law, we pass the question of a statutory lien with 


statement that there is none. In Jones, Liens, § Tl, 


itissaid: “By the common law, a workman who by 
his skill and labor has enhanced the value of a chattg) 
has a lien on it for his reasonable charges, provided 
that the employment be with the consent, either ey. 
press or implied, of the owner.”” Among other cits 
tions in support of the rule is Nevan v. Roup, 8 Iowa, 
207. It is further said in the section: ‘“‘It exists ig 
favor of any bailee for hire who takes property in the 
way of his trade or occupation, and by his labor and 
skill imparts additional value to it.”” In the Iowg 
case cited the lien was in favor of the thresher for 
threshing grain. It is said to exist in favor of 4 
tailor for making a coat, a shoemaker for mending 
shoes, a jeweler for setting a gem, a wheelright for 
repairing a wagon, a harness maker for oiling a har 
ness, in favor of a farrier for shoeing horses, ete. Ip 
Story, Bailm., § 440, speaking of the obligation of the 
bailee to return the thing after the work has been 
done, it is said the duty has a qualification, for “every 
bailee for hire has a lien on the thing for the amount 
of his compensation, and therefore he is not, unless it 
is specially otherwise agreed, bound to restore the 
thing bailed, until the compensation is paid.” In 
Schouler, Bailm., § 122, itis said ‘One, at all events, 
whe trains.a horse for racing, has a lien at common 
law.” The case cites, among others, that of Harris 
v. Woodruff, 124 Mass. 205, where arule is stated a 
follows: ‘tA person has alien for the expense and 
skill bestowed upon a horse delivered to him tobe 
trained for running races for bets and wagers in this 
commonwealth.” In 2 Kent, Comm., p. 858, itis 
said: ‘“Itis now the general rule that every bailee 
for hire, who, by his labor and skill, has imparted an 
additional value to the goods, has a lien upon the 
property for his reasonable charges. * * * The 
same right to{a particular or specific lien applies to 
a miller, printer, tailor, wharfinger, warehouseman, 
or whoever takes property in the way of his trade or 
occupation, to bestow labor or expense upon it.” The 
facts of this case brings the defendant within the 
general rule announced, and, wherever the rule has 
been invoked under the particular facts of this case, 
as to the kind of labor performed, it has been sus 
tained. We may further say that such an application 
of the rule is equitable, and it is hard to imagine & 
reason why it should be applied in many cases where 
it unquestionably is, and not in this. 








BLACKMAIL. 


At common law a person was not liable t 
indictment for sending a threatening letter 
to extort money unless the threats were of 
such a nature as to be sufficient to overcome 
a firm and prudent man.' It was unneces 
sary to allege in the indictment that the 
threat was of a nature to overcome a firm 
and prudent men, but the allegations of the” 
conduet of the accused must be such as i 


1 Railroad v. Southerton, 6 East, 126; 2 Arch. Ch) 
Pr. (Pom. ed.) 1062. 
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By statute 9 Geo. I, ch. 


itany person shall knowingly send any let- 
ter without any name subscribed thereto, or 
signed with a fictitious name, demanding 
money, venison, or other valuable thing,”’ etc., 
he shall be guilty of felony without benefit of 
clergy. This act was extended by 27 Geo. 
I, ch. 15, which declares that ‘‘if any person 
shall knowingly send any letter without any 
name subscribed thereto, or signed with a 
fictitious name or names, letter or letters, 
threatening to kill any of the king’s subjects, 
orto burn their houses, out-houses, barns, 
stacks of corn and grain, hay or straw, 
though no money or venison, nor other val- 
uable thing shall be demanded in or by such 
letter or letters,’’ * * * such persons shall be 
guilty of a capital felony.’ Both of these acts 
refer only tosending, and provide no punish- 
ment for writing or delivering the letter.* 
Therefore, proof that the letter was in the 
handwriting of the accused was held insuffi- 
tient, but when coupled with other circum- 
stances might be,° and proof that the accused 
left the letter at a particular place with the 
intent that it should be found and forwarded 
tothe person threatened, and it was so for- 
warded, is a sending within the meaning of 
the statute. So proof that the accused sent 
the letter to another person with the intent 
that the latter should send or deliver it to 
the person threatened has been held a send- 
ing.’ It would seem necessary that the let- 
ter, however sent, should reach the person 
threatened. Statutes have been passed in 
England, and the several States providing 
punishment for making threats of various 
kinds—as to accuse of crime for the pur- 
pose of extorting money. These statutes dif- 
fer somewhat in phraseology, and hence de- 
tisions under them apparently are not in 
harmony, although there is but little conflict. 
At common law where it was not clear from 
the letter what offense the prisoner threat- 
ened to accuse, the prosecutor of the court 
‘permitted -parol evidence to explain the 


22 Chitty Cr. Law, 841. 

82 Chitty Cr. Law, 843n. 

4 Td. 

‘Railroad v. Howe, 7 C. & P. 268. 

*Railroad v. Wagstaff, R. & Ry. 398; 2 Arch Cr. Pr. 
1063. 


; TRailroad v. PaddleyR. & Ry. 484; 2 Arch. Cr. Pr. 
1063, 





| 


charge. And inalater case the Supreme 
Court of California permitted parol proof to 
show its meaning where the letter did not on 
its face express or imply a threat.’ It is 
said ‘‘Parties guilty of the offense here al- 
leged seldom possess the hardihood to speak 
out boldly and plainly, but deal in mysteri- 
ous and ambiguous phrases. Mysterious and 
ambiguous to the world at large, but read in 
the light of surrounding circumstances by 
the party for whom they are intended they 
have no uncertain meaning.’’" In the forms 
of indictment for this offense at common 
law there is a denial of the truth of the 
charge. Thus in the indictment against 
Woodward for extorting promissory notes for 
£210 from S M upon the charge that his son 
had been guilty of sodomy and that the notes 
were given because of such charge, there is 
a denial that the son was guilty of the pre- 
tended offense." Under the statutes of some 
of the States, however, the offense is com- 
plete when threats are made to compel a 
party todo certain acts against his will—as 
to execute a deed, and it is not material 
whether the party threatened was guilty of 
the offense charged or not.” The statutes 
of Ohio provide that ‘‘whoever verbally ac- 
cuses any person of acrime punishable by 
law with intent to extort or gain from such 
person any chattels, money or valuable se- 
curity, or any pecuniary advantage whatso- 
ever,’’ shall be imprisoned in the penitenti- 
ary, etc. In a late case it was held that a de- 
mand made by the owner upon the offender 
for a reasonable compensation for property 
criminally destroyed by him, the owner at 
the time accusing him of the crime and threat- 
ening to prosecute him therefor if the 
demand was not complied with, does not 
come within the provisions of the section of 
the statute quoted, and hence that the ac- 
cused was not guilty. The court say ‘‘an 
honest effort to collect a just debt by accus- 
ing or threatening to accuse the debtor of a 
crime with which the debt is connected or 
out of which it arose, does not in our view 


8 Railroad v. Tucker, Ry. & M. 184; 2 Arch. Cr. Pr. 
1064. 

9 People v. Choyniski, 95 Cal. 640, 30 Pac. Rep. 791. 

10 Td. 

11 2 Chitty Cr. Law, 842. 

12 People v. Whitemore, 61 N. W. Rep. 14; People 
v. Choyniski, 95 Cal. 640, 30 Pac. Rep. 791. 

13 Rev. Stat. § 6830. 

14 Mann vy. State, 47 Ohio St. 558, 26 N. E. Rep. 226. 
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come within the purview of the statute, nor 
should the statute be construed as covering 
the case of an owner who demands from the 
offender a reasonable compensation for prop- 
erty which he has maliciously and criminally 
destroyed and accompanies the demand with 
a threat to accuse the offender of the crime.’’»® 

So where a creditor wrote to his debtor and 
demanded payment of a certain sum which 
he claimed the debtor had obtained from him 
by false pretense and threatening to accuse 
him of that offense in case the money was 
not paid, the court held that the object of 
the letter was merely to obtain security for, 
or payment of the money, and not to extort.'® 
These cases have been criticised, but they 
seem to draw the proper distinctions between 
a demand of what is justly due a party, al- 
though in a form which recites the criminal 
acts of the debtor in obtaining the money or 
property, and a demand for money or prop- 
erty where there is no pretense of a just 
claim, and the intent is to extort or gain from 
the party threatened a chattel, money, or 
valuable security. Webster defines the word 
‘‘extort’’ as ‘‘to wrest or wring from by 


physical force, by menace, duress, violence, 
authority, or by any illegal means; to wrench 
away from ; to gain by force, to exact.’’ And 


in law he defines the word ‘‘To take unlaw- 
fully, as an officer, by color of his office, any 
money or thing of value, that is not due, or 
more than is due, or before it is due.’’ The 
word ‘‘gain’’ in the connection in which it is 
used seems to be synonymous with ‘‘extort.’’!” 
A capable judge in construing the word 
‘‘gain,’’ as used in this connection, said, ‘‘I 
must interpret this as intending to embrace 
only cases where the intent is to obtain that 
which in justice and equity the party is not 
entitled to receive.!* Where the object of 


15 Mann Vv. State, 47 Ohio St. 556, 26 N 

16 State v. Hammond, 80 Ind. 80. 

17 People v. Griffin, 2 Barb. 427. 

18 Welles, J.,in Peovle vy. Griffin, 2 Barb. 427. In 
State v. Brownlee, 84 Iowa, 473, 51 N. W. Rep. 25, the 
defendant seems to have had a grievance of a financial 
nature against one W, and sought the aid of one D to 
compel W to sign certain notes for $17,000, payable to 
the defendant. D seems to have professed a readiness 
to serve the defendant, and apparently did so, but in- 
formed W of all that was done, and acted under his 
advice. No threats were sent to W, but it was agreed 
that D was to bring W toacertain place where the 
defendant could compel him to sign the notes. The 
defendant, when asked what he would do if W re- 
fused to sign the notes, said: “It is just this way, if 
he don’t sign the notes I will kill him anyway.” The 


y. E. Rep. 226. 





the communication, whether verbal or writ- 


ten, is merely to obtain what is justly due the — 


party, it would seem that a recital of the 
facts as to the nature of the claim, and how 
it accrued, even if it involves a criminal 
charge, and a demand for performance of thie 
obligation is clearly distinguishable from 4 
demand where there is no legal or equita- 
ble obligation and the only purpose is to ex- 
tort money as a condition of silence. In 
such case it is not material whether the 
charge is true or false as the offense consists 
in the intent to extort."% The evident’ pur- 
pose of the statute is to punish a demand for 
hush money from a party by one who 
threatens either verbally or in writing to 
charge him with the commission of an offense 
unless such money is paid; and not infre- 
quently there is athread of truth in the 
charge, but it is false in fact as made, or the 
alleged proof of the false accusation is of 
such character as to be under the control of 
the party demanding the extortion; and no 
doubt there are persons wholly innocent who 
submit to the payments demanded rather 
than face the false accusation. In State v, 
Lewis” the defendants were jointly indicted 
in Woodbury county, Iowa, upon the charge 
of maliciously and feloniously threatening to 
accuse certain parties of the crime of adul- 
tery with the intention to extort from such 
parties a large amount of money. From the 
statement of the case there appears to have 
been a general arrangement between two or 
more persons to extort money from promi- 
nent citizens by means of threats and covert 
insinuations of the purpose to expose their 
crimes and shortcomings in a newspaper, of 
which one of them was the local editor. The 
result was that many of the persons threat- 
ened paid considerable sums to suppress the 
proposed publication, and thus save them- 
selves from public obloquy and disgrace. 
The parties making the threats were indicted 
and found guilty. In the supreme court it 
was contended, on behalf of the prisoners, 


that the indictment was insufficient because, 


the threatening words, writings and printed 


defendant did not intend that these threats, or any 
threats made by him, should be communicated to W. 
And it was held that the defendant was not guilty of 
the offense denounced by the statute. 

19 Elliott v. State, 36 Ohio St. 318; Merrill v. I 
ingale, 93 Cal. 456, 26 Pac. Rep. 1068. 

2065 N. W. Rep. 295. 
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communications should have been set out. 
This was held to be unnecessary, asin an ac- 
tion for libel and slander, but that it was 
gifficient to allege in general terms the 
threats to accuse the parties named of a 
grime for the purpose of extorting, etc. The 
judgment of guilty was sustained. A case re- 
cently occurred under the observation of the 
writer where a young business man in pros- 
perous circumstances and pleasant family 
relations was approached by a relative ofa 
domestic who had been assisting the business 
man’s wife several months before, with the 
charge that he had attempted improper 
liberties with the domestic—in fact had been 
guilty of a serious crime, but that the matter 
ould be fixed up for a specified sum and the 
woman sent away. This business man 
sought the advice of a capable lawyer and said 
tohim that the charge was false in every par- 
ticular; but if made public it would ruin his 
business and might cause discord in his fam- 
iy. Such a charge made in this manner is 
like a thunderbolt from a clear sky, but the 
proper mode to meet it is by an absolute re- 
fusal to pay, and if possible prosecute the 
parties. This man sought advice as to the 
propriety of buying silence. The lawyer 
ssid to him ‘‘you will find that this is but the 
entering wedge and payments will be de- 
manded from time to time as long as you 
vill pay, and every payment is a virtual con- 
fession of guilt. The only safe course is to 
tefuse to pay anything. It is much better 
and easier to meet the charge at the outset 
than after you have attempted to make a set- 
tlement where there is nothing to settle.’? He 
tcted upon this advice and the charge 
imounted to nothing. This will be found 
ttue as arule. And where there is sufficient 
proof that a party making the accusation has 
ittempted to levy blackmail the law punish- 
ing the act should be fully enforced. The 
ffime is a despicable one, and as a rule the 
party who will commit the offense is utterly 
Yithout principle, and unworthy of belief. 
SaMUEL MaxwELL. 








IATERAL SUPPORT—CONTRIBUTORY NEGLI- 
GENCE—EVIDENCE. 


GILDERSLEEVE v. HAMMOND. 


Supreme Court of Michigan, May 26, 1896. 
l, Where the excavation by defendant on land ad- 


# Mining plaintiff's land causes the soil on plaintiff’s 





land to give way, due to its gravelly and sandy condi- 
tion, and not because of a building upon the land 
which was located four and one-half feet from the 
division line, the failure of defendant to use any 
means to protect plaintiff’s building, which could 
have been done at little expense, renders him liable 
for the damages to the land and building. 

2. To relieve plaintiff from the charge of contribu- 
tory negligence in failing himself to take steps to pro- 
tect his building, evidence that defendant promised 
to take such precautions is admissible. 

3. Where, in such a case, the inevitable result of 
the willful removal of the soil was the fall of plaint- 
iff’s house, the failure of plaintiff to take steps to 
avoid the injury does not prevent a recovery by him. 


GRANT, J. (after stating the facts): The pre- 
cise questions involved appear not to have been 
decided by this court. The questions are: (1) 
What rights does a landowner possess, in exca- 
vating close to his neighbor’s line? (2) What 
duty does he owe to his neighbor, and what 
means, if any, must he take to protect the soil of 
his neighbor and prevent it from caving in? (3) 
Under what circumstances, if any, is such land- 
owner responsible for damages to the super- 
structure erected on his neighbor’s lot? The de- 
fendant’s positions are thus summarized: (1) 
Plaintiff's building was in a business part of the 
city. She was, therefore, bound to know that im- 
provements would be made upon the adjoining 
vacant lot, and was bound, in law, to so construct 
her building as to allow such improvements to be 
made in the ordinary way. (2) They admit that 
plaintiff was entitled to the natural right of lat- 
eral support for her land from the adjoining land, 
and, if her land fell in consequence of such exca- 
vation, she had an action against the defendants, 
although the excavating was not done carelessly 
or unskillfully. (3) This natural right does not 
extend to the artificial structures placed upon the 
land, and, if the plaintiff erected her house on or 
near the verge of her land, she had no natural 
right of lateral support for the building. Plaint- 
iff bases her claim upon the familiar legal maxim, 
‘* Sic utere tuo ut alienum non ledas,” insisting 
that this maxim applies to the case where one 
may, by the exercise of ordinary care and pru- 
dence, so use his own as not to cause injury to 
another. The court instructed the jury as follow: 
“The adjacent owner may excavate his own land 
for such lawful purposes as he sees fit, provided 
he digs with ordinary care; and if in so doing 
the earth gives way, and a house upon the adja- 
cent land falls by reason of the additional weight 
placed upon the natural soil, he is without rem- 
edy, provided the adjacent owner used ordinary 
skill, care and diligence in digging the excava- 
tion, and has used reasonable means to protect 
the adjacent lands and buildings from falling into 
the excavation.”? This was the groundwork of 
the charge, and we need not state it more fully. 

The defendants’ first proposition is undoubtedly 
a correct statement of the law. Chancellor Wall- 
worth, in Lasala v. Holbrook, 4 Paige, 169, thus 
states the rule: ‘I cannot deprive him (my 
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neighbor) of this right by erecting a building on 
my lot, the weight of which will cause my land 
to fall into his pit, which he may dig in the 
proper and legitimate exercise of his previous 
right to improve his own lot.’’ Non sequitur that 
the excavator may dig his pit so close to his 
neighbor’s line that his adjacent land will fall 
into it, and, as it falls, draw it away, and continue 
this process until several feet in width have caved 
off, and undermined a building several feet from 
the line. Clearly it was not, in this case, the 
pressure of the building upon the adjacent land 
that caused the soil to cave. The soil would have 
caved in, had there been no building. The cav- 
ing process began almost simultaneously with 
the digging. Had the soil been sufficiently ad- 
hesive to leave a perpendicular surface as the 
excavation was made, the building would not 
have caused it to fall. At least, there is no evi- 
dence that it would. Therefore the pressure of 
the soil did not cause the soil to cave in, but the 
removal of the plaintiff’s soil, between the divis- 
ion line and his foundation wall, caused the 
building to fall. The distinction between the 
two cases, and the principles governing them, is 
apparent. 

The defendants’ second position is conceded to 
be the law. Itis also the well-established rule 
that a superstructure is not entitled to the lateral 
support of the adjoining land, and that a land- 
owner may remove such support for all legiti- 
mate purposes. The authorities cited by the de- 
fendants fully support this position. 2 Washb. 
Real Prop. 380; Lasala v. Holbrook, 4 Paige, 169; 
Dorrity v. Rapp, 72 N. Y. 307; Ketcham v. New- 
man, 141 N. Y. 205, 36 N. E. Rep. 197; Gilmore 
v. Driscoll, 122 Mass. 199; Schultz v. Byers (N. 
J. Err. & App.), 22 Atl. Rep. 514; Charless v. 
Rankin, 22 Mo. 566; Eads v. Gains, 58 Mo. App. 
586; Larson v. Railway Co. (Mo. Sup.), 19S. W. 
Rep. 416. In order to maintain an action for in- 
jury to the adjoining land in consequence of an 
excavation made by the adjacent owner, no neg- 
ligence is necessary. Every man is entitled to 
the enjoyment of his land in its natural state, and 
any removal of it by excavating the adjoining 
land is a wrong, per se, for which the law gives 
damages. It would seem to follow naturally that 
in such excavations the landowner is bound to 
the exercise of some degree of care to prevent 
the soil from caving in. If the soil is adhesive, 
so that it will remain inits natural position with 
the lateral support removed, obviously the exca- 
vator may excavate as deep as he pleases—even 
close to the boundary line. If in such case his 
neighbor’s land caves in by reason of the pressure 
of the superstructure upon it, it is damnum absque 
injuria. But is this true of a sandy, gravelly soil? 
Most of the authorities above cited recognize the 
duty of the excavator to use reasonable care in 
the performance of his work. Washburn says, 
at the page above cited: ‘Such adjacent owner 
may excavate his own land for such purposes as 
he sees fit, provided he does not dig carelessly or 





negligently.”’ In Dorrity v. Rapp it is said: 
“The owner of land, in making an excavation oy 


his premises which may endanger a building oq 


his neighbor's land, is bound to be. reasonably 
careful in the prosecution of the work, and 
liable for injury to his neighbor’s property rm 
sulting from his negligence.’’ Similar expressions 
are found in nearly all the authorities cited, ang 
in Eads v. Gains the court say: ‘The law § 
universal that, for the injury caused to a building 


by an excavation performed without ordinary) 


care, the excavator is responsible.”’ See algg 
City of Quincy v. Jones, 76 Ill. 231, in which, at 
page 241, the court lays down the law as follows: 
“Tf injury is sustained to a building in conse 


‘quence of the withdrawal of the lateral support 


of the neighboring soil, when it has been with 
drawn with reasonable skill and care to avoid 
unnecessary injury, there can be no recovery; 
but, if injury is done the building by the careleg 
and negligent manner in which the soil is with. 
drawn, the owner is entitled to recover to the 
extent of the injury thus occasioned.’ So, in 
Wasbb. Easm., at page 582, the editor thus states 
the principle: “Ifthe owner of the adjoining 
land takes away the natural support, it does not 
matter whether he acts with due care and #& 
guilty of no negligence. On the other hand, this 
natural right of support does not extend to build- 
ings or other additional weights superimposed 
upon the land, unless, either by express grantor 
by their existence on the land for a prescriptive 
period, they have gained an easement of support 
from the adjacent land. Until they have so ac- 
quired that right, the owner of the adjoining land 
may cut or dig it away as he chooses, provided 
he does not carelessly or wantonly deprive his 
neighbor of the support to his buildings; or, ia 
other words, if the owner of the adjoining land 
makes an excavation of such a nature that byit 
the adjoining land would, in its natural state, be 
caused to fall. without the additional weightol 
buildings upon it, he is liable, whether negligent 
or not. If the excavation is such that the ad- 
joining soil would not have fallen, had it not 
been weighted by the buildings upon it, he is not 
liable, unless he made the excavation carelessly, 
negligently or wantonly.”’ 

Undoubtedly the courts often find difficulty in 
determining whether the superstructure did o 
did not cause the soil to cave in, but in this case 
we think there is no such difficulty. Plaintiff 
had erected a lawful building. She had placed 
the foundation wall 4 1-2 feet from the line. If 
is established by the evidence, and is also a matter 
of common knowledge, that the caving of the 
soil might have been avoided by either excavak 
ing and building the wall in sections, or f 
planking to keep the soil in place, as is usually 
done in excavating to put in sewers and wale! 
pipes in similar soil. The evidence on the pat 
of the plaintiff further shows that, in excavations 
like the one now under consideration, it is com 
mon to use one of these two methods, and as te? 
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witness Sleeper, a builder of experience, aptly 
expresses it: “Itisa custom of common sense. 
Itisa general custom.’? Where the fact is in 
dispute, it must be determined by the jury; and 
‘the court in this case left it to them, although we 
think that he might with propriety have in- 
structed them that there was no evidence that 
the building caused plaintiff’s earth to fall away. 
Broadly and fairly stated, the defendants’ con- 
tention is this: They had the right to excavate 
to the depth of 7 or 8 feet in this sandy and 
gravelly soil, the entire 52 feet, without any effort 
to prevent the plaintiff’s soil from caving in, to 
draw it away as it fell until it had fallen toa 
distance of from 4 1-2 to 5 feet from the boundary 
line and reached directly under ber foundation 
wall, and that this was an excavation in the usual 
manner. and with ordinary care. The proposi- 
tion does not commend itself to our judgment, 
nor does it seem to us to be based upon sound 
reason, common sense and common honesty, 
which are the foundation of the common law. 
Nor do we think that the authorities sustain the 
proposition. On the contrary, we think that 
such conduct is negligence per se, bordering upon 
recklessness. Itis established by the evidence 
that the caving of the soil could have been pre- 
yented by the defendants at an expense of from 
$15 to $25. In Larson v. Railway Co. the exca- 
yator had notified his neighbor that he should 
excavate and build his wall in sections. Instead 
of doing this, he excavated nearly the entire dis- 
tance in a soil similar to that of the plaintiff, and 
was held responsible for injury to the building. 

Our conclusion as to the law of this and similar 
cases is: 1) While a landowner has the un- 
doubted right to excavate close to the boundary 
line, he must take reasonable precautions to pre- 
vent his neighbor’s soil from falling. (2) If he 
has taken such reasonable precautions, and yet 
the soil falls from its own pressure, he is still] lia- 
ble for injury to the land, but not for any injury 
to the superstructures. (3) If the pressure of 
the superstructure causes the land to fall, he is 
not liable either for injury to the land or super- 
structure. (4) If he fails to take such reason- 
able precautions to protect his neighbor’s soil, 
and to preserve it in its natural state, he is liable 
for the injury to both the land and the super- 
Structure, if the pressure of the superstructure 
did not cause the land to fall, and it fell in con- 
sequence of the failure to take such reasonable 
precautions. 

It is, however, insisted by the defendants that 
the plaintiff was guilty of contributory negli- 
gence, in not shoring up and protecting her own 
property when she saw the imminent danger. 
Under her evidence, the defendants informed her 
that they would protect her building, and this 
would relieve her from any further responsibility. 
This evidence was objected to upon the ground 
that it tended to prove a different cause of action 
from that set up inthe declaration: namely, a 
liability arising from contract. This clearly can- 





not be so. It was not introduced or used for that 
purpose. It was competent evidence to relieve 
the plaintiff from the charge of contributory neg- 
ligence. Larson v. Railway Co., supra. Aside 
from this, however, this is not a case for the ap- 
plication of the doctrine of contributory negli- 
gence. The defendants knowingly, intentionally, 
and willfully removed the natural support to the 
plaintiff's building, by the removal of her own 
soil. The building fell while the work was go- 
ing on. They knew the consequences that must 
inevitably follow their wrongful acts. One may 
not deliberately undermine my building, and 
then avoid the consequences by saying to me, 
“You might have protected it.’ The rule in 
Richards vy. Peter, 70 Mich. 290, 38 N. W. Rep. 
278; Talley v. Courter, 93 Mich. 473, 53 N. W. 
Rep. 621; Wilson v. Railroad Co., 94 Mich. 25, 53 
N. W. Rep. 797; and Richter v. Harper, 95 Mich. 
228, 54 N. W. Rep. 768,—does not apply to the 
facts in this case. The record does not show any 
neglect of duty by her. The judgment is 
affirmed. 


NoTE.—The right of lateral support to which an 
owner of land is entitled includes such support as is 
furnished by the permanent condition of the soil. 
Moellering v. Evans (Ind.), 22 N. E. Rep. 989; Louis- 
ville, ete. R. Co. v. Bonhago, 21S. W. Rep. 526; Curr 
v. Hundley (Colo.), 31 Pac. Rep. 939; Stearns v. Rich- 
mond (Va.), 148. E. Rep. 847. In Thurston v. Han- 
cock, 12 Mass. 226, where the owner of the adjoining’ 
lot dug away the earth so as to undermine the founda- 
tion of a house on the plaintiff’s land, the court say: 
“A man, in digging upon his own land, is to have re- 
gard to the position of his neighbor’s land and the 
probable consequences to his neighbor. If he digs 
too near the line, and if he disturbs the natural state 
of the soil, he shall answer in damages. But he is 
answerable only for the natural and necessary conse- 
quences of his act, and not for the value of a house 
put upon or near the line by his neighbor; for in so 
placing the house he was in fault, and ought to have 
taken better care of his own interest. He built at his 
peril, for it was not possible for him, merely by build- 
ing upon his own ground, to deprive the other party 
of such use of his land as he should deem most ad- 
vantageous.”’ Foley v. Wyeth,2 Allen (Mass.), 131; 
Farrand v. Marshall, 19 Barb. (N. Y.) 380; Charless 
v. Rankin, 22 Mo. 566; McGuire v. Grant, 1 Dutch. 
(N. J.) 356; Richardson v. Vermont Central R. R., 25 
Vt. 465; Rowbotham vy. Wilson, 8 El. & Bl. 123. The 
right of lateral support to land does not extend to 
buildings placed thereon, and an adjacent proprietor 
is not liable for giving way of the earth on account of 
his excavations, ifhe bas exercised reasonable care 
and the earth would not give way except for the 
adeed weight of the building. Moellering v. Evans 
(Ind.), 22 N. E. Rep. 989. The party whois about toen- 
danger the buildings of his neighbor by improvements 
on his own land must, however, give him notice and use 
ordinary sxill in conducting them. Schultz v. Byers, 
53 N. J. L. 442, 88 Cent. L. J. 300, 26 Am. St. Rep. 435; 
Block v. Haseltine, 3 Ind. App. 491; Larson vy. Metro- 
politan St. R. Co. (Mo.), 9S. W. Rep. 416. See Dak. ° 
Comp. Laws, § 2784. From the recent English de- 
cisions it appears that the party who is about to en- 
danger the building of his neighbor by a reasonable 
improvement on his land is bound to give the owner 
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of the adjacent lot proper notice of the intended im- 
provement, and to use ordinary skill in conducting 
the same, and that it is the duty of the latter to shore 
or prop up his own building, so as to render it secure 
in the meantime. See Massey v. Goyder, 4C. & P. 
161; Walters v. Pfeil, 1 Moody & Malk. 362; Payton v. 
Mayor of London, 9 Barn. & Cress. 725, 4 Man. & Ry. 
625. A person excavating on his own land is liable 
for damages caused by willful or negligent acts. Cow- 
boy v. Dickinson, 92 Cal. 600; Ulrick v. Dakota Loan 
& Trust Co., 51 N. W. Rep. 1023; New Westminister 
v. Brighouse, 20 Can. S. C. 520, 88 Am. & Eng. Corp. 
Cas. 315; Covington v. Geylor (Ky.), 19 S. W. Rep. 
741; Louisville & R. R. Co. v. Bonhago (Ky.), 21S. 
W. Rep. 526; Curr v. Hundley (Colo.), 31 Pac. Rep. 
939; Pauton v. Holland, 17 Johns. (N. Y.) 92; Foley 
v. Wyeth, 2 Allen (Mass.), 181; Shrieve v. Stokes, 8 
B. Mon. (Ky.) 453; Richart v. Scott,7 Watts (Pa.), 
460; Jeffries v. Williams, 5 Exch. 792; Dodd, v. 
Holmes, 1 Ad. & El. 493; Eliot v. Northeastern R. 
R., 10 H. L. Cas. 333. One who constructs a retaining 
wall on his own land, materially increasing the lia- 
bility of adjoining property to landslides, is bound not 
to expose the adjoining property to any risks which 
might be provided against by the exercise of ordinary 
diligence, and to anticipate such storms or rainfalls 
as might reasonably be expected. Hummell v. 
Seventh Street Terrace Co. (Oreg.), 26 Pac. Rep. 277. 

Making an excavation upon one’s own land to a 
depth of 40 feet within four feet of the line of an ad- 
joining owner leaving the bank with a steep slope, 
knowing that the soil has a depth of 12 or 14 feet, is not 
an exercise of the reasonable precautions to prevent in- 
jury to the adjoining land required by Cal. Civ. Code, 
§ 832, as a condition of the right of excavation for the 
purpose of building. Cowboy v. Dickinson, 92 Cal. 600. 

The same rules apply to canals and railroads 
and the owner adjoining may not dig so as to injure 
them. Metrop. Works v. Metrop. R. R., L. R. 3 C. P. 
612; Midland R. R. v. Checkley, L. R. 4 Eq. 20; Louis- 
ville, etc. R. Co. v. Bonhago (Ky.), 215. W. Rep. 526. 
A railway company which in widening its road de- 
prives adjoining land of the natural support, is liable 
for the resulting damages to the land without regard 
to the soil or buildings erected by the adjoining 
owner, the presence of which causes such natural 
support to give way if the company’s act is only such 
as a landowner has the 1ight to exercise on his own 
soil. Louisville, etc. R. Co. v. Bonhago, 2: S. W. Rep. 
526. 

The right of a landowner to lateral support exists 
over the land in a street upon which his land abuts, 
and renders a city liable for damages caused by its 
removal in grading the street, even in the absence of 
a constitutional provision against the taking of prop- 
erty without compensation. Park v. Seattle, 5 Wash. 
15. A municipal corporation though without negli- 
gence or malice is liable to an abutting owner for in- 
jury to his land from the withdrawal of its natural 
support by,the construction of a street drain, although 
the support withdrawn consists of percolating waters 
and sand of such nature and so blended with the 
waters as to be inseparable from them. Columbus v. 
Williard, 7 Ohio C. C. 113. See Stearns v. Richmond 
(Va.), 14S. W. Rep. 847. 

Laws N. Y. 1882, ch. 410, § 474, provides that: 
‘“‘Whenever excavations for building or other pur- 
poses on any lot or piece of land in the city and 
county of New York shall be intended to be carried 
to the depth of more than ten feet below the curb, 
and there shall be any party or other wall wholly or 
partly on adjoining land, and standing upon or near 








the boundary lines of such lot, the person causing 
such excavations to be made, if afforded the neces. 
sary license to enter on the adjoining land and not 
otherwise, shall at all times from the commencement 
until the completion of such excavations at his own 
expense preserve such wall from injury, and to sup. 
port the same by a proper foundation that it shall re. 
main stable as before the excavations were com- 
menced.” It appeared thatthe defendant made ap 
excavation more than ten feet deep on his lot adjoin- 
ing the building of plaintiff and provided no support 
for plaintiff’s wall after completion of the excavation, 
Held, the duty of preserving plaintiff’s wall from in- 
jury did not cease with the completion of the excaya- 
tion, as he was required to so support it that it would 
“remain as stable as before.” Where the testimony 
shows that a wall stood a number of years without 
settling, and that when a deep excavation was made 
beside it cracks appeared and it settled perceptibly 
toward the excavation, the jury is justified in con- 
cluding that there wasa direct connection between 
the injuries to the wall and the act of excavation, 
Bernheimer v. Kilpatrick, 6 N. Y. Supp. 858. Under 
this statute it has also been held that one who makes 
an excavation on his land is not relieved from liabil- 
ity by the fact that there were defects in such wall 
and that he was free from negligence. Cohn v. Sim- 
mons, 21 N. Y. Supp. 385. D. M. MICKEY. 
Chicago, Ill. 








JETSAM AND FLOTSAM. 


CHECKS IN FULL PAYMENT. 

The authorities are numerous and uniform thata 
payment of a part of a fixed and certain demand, 
which is due and not in dispute, is no satisfaction of 
the whole debt, even where the creditor agrees to re- 
ceive a part for the whole, and gives a receipt for the 
whole demand. This doctrine rests upon the ground 
that the agreement for a discharge of the entire debt 
is without consideration. But it is limited to cases 
where the debt is of the character stated, it has no 
application to the honest settlement of disputed de- 
mands. 

For this reason the acceptance of a check made, on 
its face, a payment in full of all demands, may, in one 
case, not bar a recovery for a balance claimed, while 
in another it will constitute a settlement. The effect, 
when such a check is received, indorsed and collected, 
is the same as if it had been tendered accompanied 
with a receipt to be signed in full of all demands to 
date, and the person to whom tendered had received 
the check and signed the receipt. 

Where acheck is sent as payment in full of a dis- 
puted claim, it is not the privilege of the person to 
whon it is offered to make a new contract for the 
other party by writing to him that he has taken the 
amount and applied it asa part payment. The con- 
sent of both parties is, as the Supreme Court of IIli- 
nois further says in Ostrander v. Scott, 43 N. E. Rep. 
1089, requisite to an agreement. 

It is the right of the person to whom a check is thus 
sent to accept it upon the terms proposed, or to reject 
it; but there can be no modification of the terms by 
his will alone, without the concurrence of the other 
party. 

This same distinction, with regard to the effect of 
the character of the demand on the effect of the ac 
ceptance of a check in “settlement,” is also empha 
sized by the appellate division of the Supreme Court 
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Here the amount due was also in dispute, and the 
court says that the parties to whom the check in ques- 
tio was tendered as payment in full, and for whom 
itwas deposited with that condition attached, could 
got take it and relieve themselves of the condition by 
writing, at the very time that they had used the 
check, a letter saying that they accepted it, subject to 
the adjustment of the amount in dispute; and that, 
asthey never obtained the consent of the drawers to 
such a modification of the condition under which the 
check was tendered and deposited, they must be held 
to have accepted and used it with the burden imposed 
by the condition.—Business Law. 
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RooD ON GARNISHMENT. 

This volume treats specifically and only of the law 
ofgarnishment. Most of the treatises on the subject 
ofattachment include also the law of garnishment, 
the latter subject being made, in some measure, sub- 
iidiary to the main topic. For this reason few of 
the text books give us a thorough consideration and 
review of the important practical questions involved 
in the subject of garnishment, and to this extent, at 
least, this volume stands almost alone. It embraces 
the substantive principles, procedure and practice as 
to garnishment, discusses in a clear, comprehensive 
manner the many perplexing questions arising out of 
the phraseology of the different statutes on the sub- 
ject, and cites and reviews an exhaustive list of Amer- 
jean cases. The book bears evidence of care and dili- 
gence in its preparation, is admirably arranged for 
practical use, is beautifully printed in clear type and 
has an excellent index. It contains over six hundred 
pages, and is published by the West Publishing Co., 
§t. Paul, Minn. 
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1. ACCIDENT INSURANCE — Arbitration Clause.—A 
clause in an accident policy providing for arbitration 
before action is waived where the company, after re- 
ceiving a demand for the money, and a threat of action 
therefor, made no request for arbitration, and ex- 
pressed its willingness to test the matter in the courts. 
—GNAU V. MASONS’ FRATERNAL ACCIDENT ASSN. OF 
AMEBICA, Mich.,67N. W. Rep. 546. 

2. ACCIDENT INSURANCE—Construction of Policy.— 
Under a policy promising indemnity in case death re- 
sults solely because of bodily injuries effected by ex- 
ternal, violent and accidental means, and independ- 
ently of all other causes,the burden of proof is on 
those claiming under the policy to show that the acci- 
dent was the sole cause of death, independently of all 
other causes.—NATIONAL MASONIC ACC. ASSN. OF DES 
MOINES V. SHRYOCK, U.S.C. C. of App., 73 Fed. Rep. 
774. 

3. ADMINISTRATION—Executors—Liability for Interest. 
—Where it becomes evident to an executor, who holds 
moneys for the payment of legacies, that considerable 
delay will ensue before the legacies will be paid, it will 
be his duty to submit the question, whether the 
moneys held by him shall be invested, to the orphans’ 
court; otherwise, he will be accountable for interest 
thereon. And where he mingles such moneys with his 
own funds, or employs them in his business, he will be 
chargeable with interest upon them.—HETFIELD Vv. 
DEBAUD, N. J., 34 Atl. Rep. 882. 

4. ASSIGNMENT FOR BENEFIT OF CREDITORS—Validity. 
—lIn an action to hold liable as garnishee the assignee 
of an insolvent firm with respect to property which 
has come into his hands by virtue of the assignment, 
it is immaterial whether or not the deed of assignment 
was witnessed, and any ambiguity in such deed will 
not be so construed as to render it void.—DEERE, 
WELLS & Co. Vv. LOSEY, Neb., 67 N. W. Rep. 462. 


5. ATTACHMENT — Chattels — Trust — Damages.—As 
personalty conveyed to a trustee to discharge a debt 
due acreditor is not subject to attachment, and the 
person who levies the writ is a trespasser, the trustee 
is entitled to recover the full value of the goods at- 
tached, and is not confined to the amount remaining 
unpaid on the debt, particularly where there are other 
creditors of the attachment debtor.—CABELL V. JOHNS- 
TON, Tex., 358. W. Rep. 946. 

6. ATTACHMENT—Property in Possession of Trustee. 
—Personal property in possession of a trustee under a 
valid deed of trust to secure certain creditors is not 
subject to attachment by other of the grantor’s cred- 
itors after the grantor’s default ii the payment of the 
secured debts.—WOODSON v. CARSON, Mo., 35 8S. W. 
Rep. 1005. 

7. BENEVOLENT SOCIETY — Contracts—Certificate.— 
Where an application for membership in a mutual 
benefit association names a certain person as benefi- 
ciary, and the constitution of such association pro- 
vides for the payment of the benefits secured in case 
of death to the persons named as beneficiaries by the 
members in their applications, or, in default of such 
appointment, tothe heirs or legal representatives of 
the members, the obligation of such association, aris- 
ing upon the issue of a certificate of membership, is to 
the person so named as beneficiary, alone, and such 
person cannot recover in an action brought as admin- 
istrator of the member.—IOWA STATE TRAVELI\G MEN’S 
Assn. V. MOORE, U.S. C. C. of App., 73 Fed. Rep. 750. 

8. BENEVOLENT SOCIETY—Insurance—Contract.—Un- 
der a by-law of a benefit society, providing that a 
member permanently disabled from following his 
“usual, or some other, occupation,” shall be entitled 
to a certain sum, arailroad brakeman, disabled from 
following his occupation as a brakeman by the loss of 
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a leg, though still able to perform the work of watch- 
ing cars, at which he was subsequently employed, is 
entitled to the benefit.—NEILL Vv. ORDER OF UNITED 
FRIENDS, N. Y., 44 N. E. Rep. 145. 

9. CARRIERS OF LIVE STOCK—Terminal Charges.—A 
railroad company accustomed to deliver cars of cattle 
at stock yards off its line, by transporting them over a 
line belonging to the stock yards company, for which 
it pays a fixed sum per car, is under no obligation to 
consignees whose business is located at the stock 
yards to supply unloading facilities at its own station 
in a different part of the city, aad hence is not bound, 
in default thereof, to deliver at the stock yards, with- 
out a separate charge. On the contrary, it may, on 
posting schedules to that effect, as required by the in- 
terstate commerce law, make a charge for freight to 
the city, and a separate terminal charge, of a fixed 
sum per car, for delivery at the stock yards.—WALKER 
Vv. KEENAN, U. 8. ©. C. of App., 73 Fed. Rep. 755. 

10. CARRIERS OF PASSENGERS—Railroad Companies— 
Negligence.—It is only necessary to aright of recovery 
against a railroad company to show that the person 
injured was at the time being transported as a passen- 
ger over the defendant’s line of railroad, and that the 
injury resulted from the management or operation of 
such railroad. A presumption thereupon arises that 
such management or operation was negligent, and 
can be met only by showing that the injury arose from 
the criminal negligence of the party injured, or that 
the injury complained of was the result of the viola- 
tion of some express rule or regulation of such com- 
pany actually brought to the notice of the party in- 
jured.—FREMONT, E. & M. V. R. CO. V. FRENCH, Neb., 
67 N. W. Rep. 472. 

11. CONSTITUTIONAL LAw—Sugar Bounty—Appropria- 
tion by Congress.—The claim of sugar producers to be 
paid the amount of the bounties allowed by Act Oct. 1, 
1890, in spite of the repeal of this act by Act Aug. 19, 
1894, which forbade the payment of bounties, was such 
an equitable and honorable obligation on the part of 
the government as to authorize the appropriation by 
congress of money for the payment of such bounties, 
the producers having in good faith acted in reliance 
upon the former act.—UNITED STATES V. REALTY CoO., 
U.S. 8. C.,168. C. Rep. 1120. 

12. CONTEMPT—Attorneys—Disbarment.—Where lan- 
guage which is abusive and defamatory in character, 
is used by an attorney at law, and applied to a judge 
of the district court in which the attorney is licensed 
to practice, and such language reflects in severe terms 
upon the official action of such judge with respect to 
cases then pending in said court, and also reflects up- 
on the private character of said judge, but such lan- 
guage is not uttered in the court house, nor in the im- 
mediate view and presence of the court or any of its 
branches, nor uttered within the sight or hearing of 
the judge, but is spoken in the stores and in the streets 
and public places of the city where court is being held: 
Held, that such language does not constitute the 
offense of contempt of court.—STATE V. Root, N. Dak., 
67 N. W. Rep. 590. 

13. CONTRACT—Gambling Contract.—Money loaned to 
pay losses incurred in speculating in ‘‘futures” may be 
recovered if the lender had no connection with such 
speculation.—BALLARD V. GREEN, N.Car., 24S. E. Rep. 
ddd. 

14. CORPORATIONS—Assessments—Transfers.—A cer- 
tificate of shares of stock in a corporation is merely 
evidence of the ownership of the shares, and the cor- 
poration’s power to collect a delinquent assessment 
against such shares is not affected by the issuance of a 
new certificate and a transfer of the shares, but the 
new owner takes subject to the lien.—CRaIG Vv. HEs- 
PERIA LAND & WATER CO., Cal., 45 Pac. Rep. 10. 

15, CORPORATIONS—Foreign Corporations—Contracts. 
—Where a foreign corporation does business in North 
Carolina, and maintains there an office and a local 
agent, a contract made through the local agent isa 
North Carolina contract of an action founded on which 





the courts of North Carolina have jurisdiction tog 
tertain, whether or not the plaintiff be a residenty 
that State.—ROBERTS V. LIFE Ins. Co.,N. Car., 48 
E. Rep. 780. 

16. CRIMINAL EvipEnce—Burgiary—Declaratigiil 
On trial for burglary, declarations of one indicted for 
the same offense, made after the burglary had been 


committed, and while he and defendant had joint pog. | 
session of the goods and were preparing to remoy 


them from the State, are admissible against defenday 
on a showing that the disposition of the goods wag 
part of the common purpose.—FRANKS V. STATE, Ter, 
35S. W. Rep. 977. 

17. CRIMINAL EVIDENCE—Destruction of Fence.—sq 
jacent landowners agreed to select each a man tode 
termine and stake out a boundary line. On a prose. 
tion of one of the owners for afterwards breaking 
down a fence placed on the line by the other owner, 
one of the men testified that, when he began to run the 
line, neither defendant nor the other person selected 
were present, and that he began at a stake pointed ont 
by W, defendant’s brother, as marking the line be 
tween the lands of W and another: Held, that thead 
mission of the testimony as to the declarations of ¥ 
was error.—WBEELER V. STATE, Ala., 19 South. Rep, 
993. 

18. CRIMINAL EVIDENCE—Extraneous Crime.—On 4g 


trial for forgery, where there was evidence that de) 


fendant had passed another forged instrument similar 
to that charged in the indictment, it was error forthe 
court to fail to instruct the jury as to the limitationof 
such evidence to its proper purpose, as showing ip 
tent, and that it could not be made the basis of a vee 
dict against defendant.—THORNLEY V. STATE, Tex.,# 
S. W. Rep. 981. 

19. CRIMINAL EVIDENCE — Homicide — Uncommunt 
cated Threats.—On atrial for murder, the evidenced 
eyewitnesses was conflicting as to whether deceased 
or defendant first drew his pistol, and made hostilé 
demonstrations: Held, that it was reversible errort 
exclude evidence of uncommunicated threats made by 
deceased.—STEWART V. STATE, Tex., 358. W. Rep. 9% 


20. CRIMINAL EvIDENCE—Perjury.—A person cannot 
be convicted of perjury for having falsely sworn, it 
qualifying as surety on a bail bond, that he was the 
owner of certain real estate, where the evidence mere 
ly proves that title to the property was in another per 
son at a date more than a year prior to defendants 
affidavit of ownership, but does not show who had 
title when such affidavit was made.—PEOPLE V. STRAS® 
MAN, Cal., 45 Pac. Rep. 3. 

21. CRIMINAL EVIDENCE—Swindling—Other Crimes.— 
On a trial for swindling, evidence of another alleged 
fraudulent transaction should not be allowed to gow 
the jury without limitation. It isthe duty of the cout 
to limit evidence of other crimes, without any request; 
and, in order to review the action of the court in this 
regard, no exception is necessary.—MARTIN V. STATE, 
Tex., 35S. W. Rep. 976. 4 

22. CRIMINAL LAW — Assault with Intent to Rape.— 
Evidence that defendant put his arm around the 
prosecutrix while she was lying on a bed, and gotom 
top of her, and that, after a struggle, she released he 
self, and went out of the room, is insufficient to sup 
port a conviction of assault with intent to rape, sine 
it shows no intent to compel carnal intercourse by 
force and against her will, but only by persuasion.~ 
ELLENBERG V. STATE, Tex., 35S. W. Rep. 989. 

23. CRIMINAL LAw—Disorderly Conduct.—In a prose 
cution of defendant for being a disorderly person, ia 


that he ‘‘pretended to tell fortunes,” advertisements, 


inserted by him in newspapers, wherein he prof 
his ability to foretell future events, and offered 


services to the public for that purpose, were admis 
sible to establish the act charged.—PEOPLE V. KLMEB, 


Mich., 67 N. W. Rep. 550. 


24. CRIMINAL Law—Forgery—Former Jeopardy.—U® | 
der Pen. Code, art. 450a (Laws 1895, p. 106), providing 
that a conviction for forgery, or uttering a torso 
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strument, or attempting to utter it, shall be a bar to 
any other prosecution based on the same instrument, 
gn acquittal after trial for passing a forged instrument 
willnot bar a subsequent prosecution for forging it.— 
GREEN V. STATE, Tex., 35S. W. Rep. 971. 

%. CRIMINAL Law—Homicide — Killing Person Other 
than One Intended.—A person is guilty of murder in 
the first degree where, in shooting at one person, un- 
der circumstances such that, if he had killed him, he 
would have been guilty of murder in the first degree, 
he kills another.—STATE Vv. MCGONIGLE, Wash., 45 Pac. 
Rep. 20. 

%. CRIMINAL LAW—Rape.—A conviction for rape on 
the uncorroborated testimony of the prosecutrix alone 
cannot be sustained, where it appears thatshe went 
riding with defendant a few days after the alleged 
crime, and made no complaintto any one until her 
condition became noticeable, some seven months af- 
terwards, the only excuse for her long silence being 
an alleged threat by defendant to kill her father in 
¢ase she told.— PRICE V. STATE, Tex., 35S. W. Rep. 988. 


27. CRIMINAL LAW — Who may Appeal.—The right of 
appeal from the county to the district court in a crim- 
inal prosecution is restricted to the defendant An 
appeal will not lie in favor of the complaining witness, 
against whom a judgment for costs has been rendered. 
—OCHANDER V. HANSEN, Neb., 67 N. W. Rep. 604. 


2%, CRIMINAL PRACTICE—Bribery.—An indictment al- 


' leging that, while defendant and M were under indict- 


ments, defendant, to induce M to disobey a subpena to 
appear and testify in the case against defendant, 
agreed with M to assist him to pay his fine, stating to 
him, ‘‘I would rather pay your fine than mine,” does 
not sufliciently charge bribery.—PEACOCK Vv. STATE, 
Tex., 355. W. Rep. 964. 

2. CRIMINAL PRACTICE — Burglary.—An indictment 
for burglary describing the house as ‘‘occupied 8,” in- 
stead of ‘‘occupied by S,” is fatally defective.—ScRoOG- 
GINS V. STATE, Tex., 35S. W. Rep. 968. 

30, DAMAGES — Contract — Factors.—Where a factor 
reships goods consigned to him by his principal, with- 


| outthe latter’s advice, and they are sold at less than 


they might have been sold atthe place of shipment, 
where, in contemplation of the parties, they were de- 
signed to be sold, the factor wili be liable for the dif- 
ference in the price for which they were sold and the 
market valze of the goods at the place of shipment.— 
OOMER V. Way, Ala., 19 South. Rep. 966. 


, $1. DecErr — Fraud — Collateral Inducement.—False 
’ representations, as the basis of an action, whether for 


damages or for rescission of a contract, are such only 
as in some manner actually mislead the complaining 
party to his damage.—AMERICAN BUILDING & LOAN 
Ass’N V. BEAR, Neb., 67 N. W. Rep. 500. 

32, De—ED—Boundaries.—The rule by which the men- 
tion of a way asa boundary is presumed to mean the 
middle of the way is not absolute, irrespective of 
Manifest intention; and other facts and considera- 
tions indicating a different intention may be consid- 
ered, such asthe giving of measurements which ex- 
clude the way, a statement that the parcel described 
isapartof a larger tract, which does not include any 
part of it, or the fact that the parties acted on a differ- 
ént construction.—CROCKER Vv. COTTING, Mass., 44N. 
EB. Rep. 214. 

33. DEED—Habendum Clause.—A habendum clause re- 
citing, “To have and to hold the said premises, to- 
gether with the right, privileges, and appurtenances 
tothe same in any manner belonging, so that neither 
thegrantor nor his heirs shall at any time hereafter 
Claim or demand any right or title to said premises,” 
Tenders the deed more than a quitclaim, as the grantor 
Would be estopped from holding the land under an af- 
ter-acquired title against the grantee.—BEDFORD V. 
RayNeR CaTTLE Co., Tex., 35S. W. Rep. 981. 

4%. DEED — Homestead — Acknowledgment.—The 
functions of an acknowledgment to a deed are two- 

(1) To authorize the deed to be given in evi- 





dence without further proof of its execution; (2) to 
entitle itto be recorded. And, unless the real estate 
conveyed or incumbered be the homestead of the 
grantors, an acknowledgment is not essential to the 
validity of the conveyance.—HORBACH V. TYRRELL, 
Neb., 67 N. W. Rep. 485. 

35. DRAINAGE — Compensation.—Where the assess- 
ment of benefits infavor of a landowner forthe im- 
provement ofa drain exceeds the assessment of dam- 
ages, he cannot require the payment ofthe damages 
assessed, before his property is taken for such pur- 
pose.—POUNDSTONE V. BALDWIN, Ind., 44 N. E. Rep. 
191. 

36. ELECTIONS—Contest.—Under Rev. St. 1889, §§ 4721, 
4723, 4724, 4726, the duties imposed by a writ from the 
court in which notice of contest has been filed, direct- 
ing the county clerk ‘‘to open, count, compare with 
the list of voters, and examine the ballots in his office, 
which were cast at the election in contest,” and cer- 
tify the result to the court which issued it, are merely 
ministerial, and, if performed under the supervision of 
the clerk, may be done by any assistant the clerk may 
select.—NASH V. CRAIG, Mo., 358. W. Rep. 1001. 

87. EQUITY — Antenuptial Contract.—Where an ante- 
nuptial contract provided that plaintiff should receive 
a sum certain in full satisfaction of all claims upon the 
estate of the husband, a bill in equity will lie to set 
aside such contract on the ground of fraud and mis- 
representation, and to admit plaintiffto her distribu- 
tive share in the estate.—NATHAN V. NATHAN, Mass., 44 
N. E. Rep. 221. 

38. EVIDENCE—Parol Evidence—Contract.—Parol evi- 
dence of prior or contemporaneous conditions modi- 
fying a written proposition afterwards submitted and 
acted upon cannot be received in evidence to vary the 
terms of the writing.—COMMERCIAL STATE BANK V. 
ANTELOPE COUNTY, Neb., 67 N. W. Rep. 465. 

89. EXECUTION—Levy.—Where, on execution, money 
enough is garnished to pay part of the judgment, such 
money is not released by a subsequent levy of the ex- 
ecution on property more than sufficient to pay the 
whole judgment.—PIERCE V. WAGNER, Minn., 67 N. W. 
Rep. 538. 

40. EXECUTION — Sheriff — Unlawful Levy.—Where a 
sheriff levies an execution on the property of a person 
not named in the writ, he and the sureties on his bond 
are liable.—FISH V. NETHERCUTT, Wasb., 45 Pac. Rep. 
44. 

41. FRAUDS, STATUTE OF—Contracts.—A contract of 
fire insurance for a period of three years, the policy 
being payable after loss, is not within the statute of 
frauds.—SPRINGFIELD FIRE & MARINE INS. CO. V. DE 
JARNETT, Ala., 19 South. Rep. 995. 

42. FRAUDULENT CONVEYANCE.—A mortgage given 
by a debtorto hinder and delay his creditors, to the 
knowledge of the mortgagee, and taken in part to aid 
in carrying into effect that purpose, is fraudulent as 
to creditors.—RICHARDS V. SCHREIBER, CONCHAR & 
WESTPHAL Co., Iowa, 67 N. W. Rep. 569. 

43. FRAUDULENT CONVEYANCE — Deed to Wife.—A 
deed by husband to wife is valid, as between the par- 
ties, though made in fraud of the husband’s creditors. 
—B. C. Evans CO. V. GUIPEL, Tex., 35S. W. Rep. 940. 

44, FRAUDULENT CONVEYANCE—Rights of Creditors. 
—A judgment creditor without alien is a creditor 
within the meaning of Code, § 3544, providing that a 
creditor without a lien may file a bill inchancery to 
subject to the payment of his debt any property which 
has been fraudulently conveyed by his debtor.— 
WOOTEN V. STEELE, Ala., 19 South. Rep. 972. 

45. HOMESTEAD — Abandonment.—A husband owned 
a homestead of less value than tbe statutory exemp- 
tion. He subsequently removed to a farm owned by 
his wife, ashort distance from his homestead, but con- 
nected with it by a public road. He never ceased to 
claim his homestead in the land, which was the only 
tract he owned, and used it in good faith for the bene- 
fit of himself and family, and in connection with the 
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use of his wife’s land,just asif thetwo tracts were 
contiguous: Held, that there was no abandonment of 
the husband’s homestead.—SUMMERS V. SPRIGG, Ky., 
35S. W. Rep. 1033. 

46. HOMESTEAD—Extent.—The extent of a homestead 
is to be determined by the claimant’s interest in the 
land, and not by the fee-simple value of the premises. 
In determining his homestead interest, valid mort- 
gag;e and other liens are to be deducted from the value 
of the land, and not from the $2,000 homestead exemp- 
tion.—COREY V. PLUMMER, Neb., 67 N. W. Rep. 446. 


47. HOMESTEAD—Mortgage by Husband.—Under Civ. 
Code, § 1265, as amended in 1880, providing that on the 
death of either spouse a homestead declared upon 
community property vests absolutely in the survivor, 
and Code Civ. Proc., § 1474, providing that when the 
homestead is selected from the separate property of 
the husband, who joined in its selection, on the death 
of the wife it goes absolutely to the surviving hus- 
band, a husband, after his second marriage, may give 
avalid mortgage on a homestead selected from his 
separate property during the first marriage.—DICKEY 
Vv. GIBSON, Cal., 45 Pac. Rep. 15. 


48, HOMESTEAD—Rights of Wife.—The wife of a pur- 
chaser of land, who went into possession under a con- 
tract of purchase, but afterwards, being unable to 
make the payments, sold the land and assigned the 
contract to another, who had furnished all the money 
paid thereon, acquired by the transaction no rights of 
homestead or dower in the premises which she can 
assert against the assignee, though she did not join in 
the assignment.—DAHL Vv. THOMPSON, Iowa, 67N. W. 
Rep. 579. 

49. HUSBAND AND WIFE—Agreement after Separa- 
tion.—An agreement by a husband to pay his wife a 
certain sum periodically, executed after they had 
separated, is valid.—GRIME V. BORDEN, Mass., 44 N. E. 
Rep. 216. 

50. INHERITANCE TAX—Legacy to United States.—The 
so-called “inheritance tax” of the State of New York, 
being, in reality, a limitation on the power of a testator 
to bequeath his property, and notatax on the prop- 
erty itself, may legally be imposed in the case ofa 
legacy to the United States.—UNITED STATES V. PER- 
KINS, U.S. 8. C.,168. C. Rep. 1073. 


51. INHERITANCE Tax—When Due.—In matters relat- 
ing to inheritance taxes the rights of parties are gov- 
erned by the law in force when the right of succession 
accrued, but the procedure by that in force when pro- 
ceedings are instituted for their appraisal. The in- 
heritance tax is a tax on the right of succession; and, 
where an estate transferred has an ascertainable value 
at the time of the death of the decedent, the value at 
that time must be made the basis of the appraisal, 
whenever made; but in case of a vested remainder, if 
the person to whom the property passed cannot be 
known until after the death of the life tenant, the tax 
cannot be imposed until after that event, and interest 
is chargeable only from that time.—IN RE Davis’ Es- 
TATE, N. Y., 44 N. E. Rep. 185. 

52. INSURANCE—Action by Mortgagee.—A mortgagee 
may maintain an actionin his own name on a Massa- 
chusetts standard policy procured by the mortgagor 
pursuant to a covenant to keep the premises insured 
for the benefit of the mortgagee, payable to the mort- 
gagee as his interest might appear, and providing that 
no act or default of any person other than such mort- 
gagee, or those claiming under him, shall affect such 
mortgagee’s right to recover in case of loss.—PALMER 
Sav. BANK V. INSURANCE CO. OF NORTH AMERICA, 
Mass., 44 N. E. Rep. 211. 

53. INSURANCE—Agent—Authority to Correct Policy. 
—An insurance agent authorized to make contracts of 
insurance may, during continuance of his agency, at 
any time, even after loss, correct a policy issued by 
him by inserting property included in the original con- 
tract, but omitted by mistake from the policy.—TaAYLOR 
v. STATE INS. Co., Iowa, 67 N. W. Rep. 577. 





54. INSURANCE—Condition of Policy.—The agent, 
an insurance company having had knowledge, at 
time a policy was issued, of a mortgage on the y 
erty, recovery of the insurance can be had, not 
standing conditions that the policy should be yoigy 
incumbered by mortgage, and that conditions shoul 
not be deemed waived unless the waiver was writtg 
on the policy.—ROBBINS V. SPRINGFIELD FIRE & Mary 
Ins. CoO., N. Y., 44. N. E. Rep. 159. 


55. INSURANCE—Interest of Mortgagee.—A Policy of 
insurance, payable to mortgagees as their inter 
might appear, provided that if there should be othe 
insurance the insured should recover no greater pr 
portion of the loss than the sum thereby insured boy 
to the whole amount insured. A rider provided tha 
in event of other insurance the company should 
liable only pro rata, whether such insurance appliedij 
the same manner or not, and other insurance was pe 
mitted: Held, that the limitation as to the amountty 
be paid on the policy affected only the interest of th 
insured, and the taking out of additional insurance ty 
the mortgagor, payable to himself, without the know 
edge of the mortgagees, could not affect their right 
recover the full amount of the yolicy on total loss- 
HARDY V. LANCASHIRE INS. CO., Mass., 44 N. E. Rep, 
209. 


56. INSURANCE—Unlawful Use of Property.—Wheres 
policy of insurance has been written on a stock of 
drugs and liquors, the use of a part of the property, 
that is susceptible of legitimate use, for an unlawhil 
purpose, does not render the insurance void, as againg 
public policy.—ERB Vv. GERMAN-AMERICAN INS. CO. & 
NEW YORK, Iowa, 67 N. W. Rep. 583. 


57. INSURANCE—Waiver by Agent.—An_ insurance 
agent cannot waive the requirements of the “‘iron-salé 
clause” when that authority is expressly withheld 
from him by the terms of the policy.— ROBERTS, WILLE 
& TaYLOR Co. v. SUN MoT. INs. Co., Tex., 35S. W. Rep, 
955. 

58. JUDICIAL SALES—Collateral Attack.— A sale of real 
estate to satisfy a judgment which has become dor 
mant under the provisions of § 482, Code Civ. Pro¢.,i 
voidable only, and cannot be assailed in a strictly cob 
lateral proceeding.—LINK V. CONNELL, Neb., 67N.W. 
Rep. 475. 

59. JUDICIAL SALES—Vendor and Purchaser.—The 
legislature has power, subject to judicial review, by 
special act, to authorize the sale of infants’ lands, ip 
cluding the future contingent interests of those not 
being.—EBLING V. DREYER, N. Y., 44 N. E. Rep. 155. * 

60. LANDLORD AND TENANT—Assignment of Lease 
The assignee of a lease of oil lands is bound by his a 
ceptance of the lease to make good the covenane 
therein contained to pay rent and royalties on oil 
taken from the land, without reference to any expres 
Obligation assumed by him in the contract of assigt 
ment.—EDMONDS V. MOUNSEY, Ind., 44 N. E. Rep. &% 

61. LANDLORD ANI’ TENANT—Attornment During Teh 
ancy.—In an action against a tenant to recover posse 
sion, defendant may show that, after the commenté 
ment of the tenancy, another obtained a paramoutt 
tax title to the premises,to whom he attorned updo 
demand for possession.—JENKINSON V. WINANS, Mi¢ly 
67 N. W. Rep. 549. 

62. LANDLORD AND TENANT—Suit to Obtain Posse 
sion.—One to whom a landlord makes a lease, while 
another is in possession as tenant at will, cannot 
maintain suit in equity for possession, the tenancy # 
will being converted into a tenancy by sufferance by 
the lease, if it is valid, and there being adequate rem 
edy in an action under the landlord and tenant process, 
in which the validity of the lease can be tried.—WEIs 
v. LEvy, Mass., 44. N. E. Rep. 225. 

63. LIFE INSURANCE—Insurable Interest.—At commol 
law a sister has an insurable interest in her brothers 
life. —HOSMER V. WELCH, Mich., 67 N. W: Rep. 504, 

64. LIMITATION OF ACTIONS—Part Payment.—A pay 
ment made on a debtor’s note by the sale of his pror 
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erty on execution, or other legal process, is not such 

payment by the debtor as is declared by said sec- 
tion 22 of the Code to have the effect of arresting the 
running of the statute of limitations.—MOFFITT Vv. 
Carr, Neb., 67 N. W. Rep. 150. 

65. LIMITATION OF ACTIONS—Part Payment.—Plaintiff 
deposited with a third person money to be used by de- 
fendants in buying wheat for plaintiff; and defendants, 
after using the greater part of such money, went out 
ofthe business, and, more than six years before the 
commencement of an action to recover an alleged 
balance, turned over to such third person the amount 
of wheat on hand, and ordered such third person to 
turn it and the amount of the unused deposit over to 
plaintiff, but he failed to do so for more than a year 
from the time of the order: Held, that a payment of 
the unused deposit, made at such time, and within six 
years from the bringing of the action, could not take 
the case out of the statute.—SWEET V. ELLIS, Mich., 67 
N. W. Rep. 535. 

66. LIMITATIONS—Husband and Wife—Negotiable In- 
struments.—Limitations do not run, during the con- 
tinnance of the marital relation, against notes made 
byahusbandto his wife before their marriage, and 
which were due, but not barred, at the date of the 
marriage.—FOURTHMAN V. FOURTHMAN, Ind., 67 N. W. 
Rep. 966. 

67. LIVERY STABLE KEEPER—Lien—Conversion.—The 
fact that a stable keeper, while holding possession of 
horses under a claim of lien for their keeping, used 
them on a hack, from which he derived some profit, 
would not constitute a conversion, as a matter of law, 
which would debar him from the enforcemert of his 
lien—there being evidence that the horses were bene- 
fited by the use, and it not appearing that the keeper 
refused to account for the value of their use—but the 
question of conversion was for the jury.—BRINTNALL 
y. SMITH, Mass., 44 N. E. Rep. 223. 

68. MALPRACTICE — Negligence — Instruction.—In a 
malpractice case, an instruction that defendant was 
required to use only the degree of cure and skill of the 
physicians in his neighborhood is not ground for re- 
versal, where there was evidence that there were other 
physicians in the neighborhood presumably of average 
ability, when compared with similar localities.— 
PELKY V. PALMER, Mich., 67 N. W. Rep. 561. 

69. MARRIAGE—Voidable Slave Marriage.—A marriage 
in Maryland, during slavery, between a free negro 
woman and a slave, was voidable, and was avoided 
by his going to a free State, and there contracting an- 
other and valid marriage, as soon as he had procured 
his freedom.—BUTLER V. BUTLER, Ill., 44 N. E. Rep. 
3. 
70. MASTER AND SERVANT—Contract of Employment 
—Damages. — A contract of employment between a 
theatrical manager and an actress provided that the 
employer should have the right to cancel the contract 
atany time on giving the employee one week’s no- 
tice and paying one week’s additional salary. The 
Manager refused to allow the employee to enter upon 
the service: Held, that such refusal was, in contem- 
Plation of law, a termination of the contract under its 
Provisions, and the employee’s damages were, by its 
terms, liquidated at the amount of two weeks’ salary. 
—WATSON V. RUSSELL, N. Y., 44 N. E. Rep. 161. 

ll. MASTER AND SERVANT—Negligence—Contributory 
Negligence.— An employee is not guilty of contributory 
hegligence merely because an act of his violates a rule 
of his employer, he not having knowledge of the rulé. 
—BROWN V. LOUISVILLE & N. R. Co., Ala., 19 South. 
Rep. 1001. 

7. MECHANIC’s LIEN.—The right of a subcontractor 
toa lien is not lost because the notice of lien stated 
that the contract had been completed, and the con- 
tract price was all due, when, in fact, a portion of the 
Work had been omitted, and was afterwards performed 
by the principal contractor, and charged to the sub- 
‘ontractor under the terms of his contract, where 
Such omission was unintentional, and was not known 

















by the claimant until after filing the lien, and the 
statement appears to have been made in good faith.— 
RINGLE V. WALLIS IRON WORKS, N. Y., 44N. E. Rep. 
175. 

73. MINING CLAIM—Interest of Locator.—The interest 
of the locator of a mining claim prior to the payment 
of money for the grant of a patent, being merely a 
right to the exclusive possession of the land, based on 
conditions subsequent, is not such an estate that 
dower attaches thereto.—BLACK V. ELKHORN MIN. Co., 
U.S. S.C.,168. C. Rep. 1101. 

74. MORTGAGE — Assignment of Debt.—The assign- 
ment of a debt secured by mortgage carries the mort- 
gage with it, without any assignment of the mortgage 
itself, and where there are several notes secured by 
the same mortgage the assignment of one operates as 
an assignment of proportionate interest in the mort- 
gage.—CRAM V. COTTRELL, Neb., 67 N. W. Rep. 452. 

75. MORTGAGE — Foreclosure—Litigation of Adverse 
Title.—In an action to foreclose a mortgage, against 
the mortgagors and others holding the legal title, the 
question as to whether such title is subsequent or 
prior to the mortgage may be litigated.—PENNSYLVA- 
NIA MoRrTG. Inv. Co. v. GILBERT, Wash., 45 Pac. Kep. 
438. 

76. MUNICIPAL CORPORATIONS—Defective Streets.—A 
complaint in an action against a municipality for in- 
juries due to a defective bridge, not describing the de- 
fect, and merely alleging that the bridge was out of 
repair for a “long length of time,” does not sufficiently 
show constructive notice on the part of the munici- 
pality of the existence of the defect.—TOWN OF OULL- 
MAN V. MCMINYN, Ala., 19 South. Rep. 981. 

77. MUNICIPAL CORPORATION — Election Contests.— 
Election contests and the manner thereof having been 
provided for by Gen. St. § 427, only in case of county 
and precinct offices, a city cannot, by its charter, pro- 
vide for contests in case of municipal offices, and give 
the superior court jurisdiction thereof, under Const. 
art. 11, § 10, providing that any city of 20,000 inhabit- 
ants may frame acharter for its government,consistent 
with and subject to the constitution and laws of the 
State, and Jd. art. 4,§6, providing that the superior 
court shall have jurisdiction of cases not otherwise 
provided for.—FaWCETT V. SUPERIOR COURT OF PIERCE 
County, Wash., 45 Pac. Rep. 23. 

78. MUNICIPAL CORPORATION—Extension of Bounda- 
ries.— Where the officers in whom power is vested 
generally to define or extend the boundaries of a city 
have undertaken to extend its boundaries, the owner 
of land so incorporated cannot, at least after the lapse 
of a number of years, maintain an action for the pur- 
pose of restraining the collection of the city taxes on 
the ground that there was no authority to incorporate 
the particular land in question.—SaGE V. CiTY, Neb., 
67 N. W. Rep. 455. 

79. MUNICIPAL CORPORATIONS—Fire Department Reg- 
ulations.—Under Laws 1882, ch. 410, § 463, providing 
that the board of fire commissioners, upon finding 
that any premises where combustible materials are 
lodged are defective, may order the same to be reme- 
died, and, upon failure to obey the order, the occu- 
pant may be fined, etc., the determination by the board 
that the use made of the premises by the occupant is 
dangerous is not final, but may be reviewed in an ac- 
tion brought to enforce the penalty.—FIRE DEPART- 
MENT OF CITY OF NEW YORK V. GILMOUR, N. Y., 44 N. E. 
Rep. 177. 

80. MUNICIPAL CORPORATION — Ice on Sidewalk.—A 
city is not liable for personal injuries caused by ice on 
a sidewalk, formed by water flowing to the ground 
about two feet from the walk, through a pipe extend- 
ing from a sag in an eaves trough.—GAVETT Vv. CITY OF 
JACKSON, Mich.,67N. W. Rep. 517. 

81. MUNICIPAL CORPORATION — Indebtedness — Pay- 
ment.—Under section 3, art. 8, Const. Idaho, and sec- 
tions.82 and 86 of “An act concerning cities and villages” 
(Laws 2d Sess. 1893, p. 124), a city indebtedness incurred 
during one fiscal year cannot be paid from the income 
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or revenue of a future fiscal year, unless a fund is es- 
pecially provided for that purpose, and collected 
therefor in such future year.—THEISS V. HUNTER, 
Idaho, 45 Pac. Rep. 2. 

82. MUNICIPAL CORPORATIONS—Negligence.—One who 
goes voluntarily upon an accumulation of ice on a 
walk of a village cannot maintain an action against 
such village for a personal injury resulting to him, if 
the source of danger is plainly visible.—VILLAGE OF 
CONNEAUT V. NAEF, Ohio, 44 N. E. Rep. 236. 

83. MUNICIPAL CORPORATIONS—Operating Railroad.— 
Where acity hired a railroad train, with its crew to 
operate it, which it used on a temporary track, laid 
down on its own grounds in grading and filling the 
same, it was, in effect, operating a railroad, and is 
governed, in its liability to its employees, working 
with the train, by the employers’ liability act.—COUGH- 
LAN V. CITY OF CAMBRIDGE, Mass., 44 N. E. Rep. 217. 

84. MUNICIPAL CORPORATIONS—Street Improvements 
—Repairs.—A city provided by ordinance for taking 
up the stone pavement on a street, and relaying the 
same with brick. It appeared thatthe old pavement 
was in bad condition, and needed repair: Held, that 
the undertaking was not an original improvement, 
for which the abutting property owners were liable on 
acompulsory charge, and consequently a petition of 
the owners was not a condition precedent to the enact- 
ment of the ordinance.—REUTING v. CITY OF TTIUS- 
VILLE, Penn., 34 Atl. Rep. 916. 

85. NATIONAL BANKS — Shareholders — Estoppel.— 
Stock of a bank was purchased by defendants, of the 
president thereof, at atime when there was no over- 
issue, and when the amount purchased was credited 
to him on the books. At the time, or shortly after- 
wards, the stock, by his direction, was transferred 
from his account to theirs, on the stock journal and 
stock ledger, and new certificates were issued to them. 
Thereafter they were treated by the bank as the law- 
ful owners of the stock, and were allowed to vote the 
same and receive dividends thereon. The bank hav- 
ing failed, suit was brought to collect an assessment 
made against defendants as shareholders: Held, that 
they were estopped from claiming that they were not 
stockholders, although the president neglected to 
cancel the old certificate, and afterwards hypothe- 
cated part of them, thereby creating an overissue.— 
BurT v. Battery, U. 8. C. C. of App., 73 Fed. Rep. 
693. 

86. NEGLIGENCE—What Constitutes.—Negligence is 
the failure to exercise such care, prudence, and fore- 
thought as, under the circumstances, duty requires 
should be given or exercised. It may consist in the 
omission to do something which areasonable man, 
guided by those considerations which ordinarily regu- 
late the conduct of human affairs, would do.—BROTH- 
ERTON V. MANHATTAN BEACH IMP. CO., Neb.,67N. W. 
Rep. 479. 

87. NEGOTIABLE INSTRUMENTS — Surety—Conditional 
Signing.—A person to whom a note is sent by a surety 
thereon, on the express condition that he will sign as 
co-surety before delivering the same to the payee, but 
who delivers the note without signing it,for the pur- 
pose of taking up a note of his own, and subsequently 
regains possession thereof by indorsement from the 
payee, cannot recover thereon from the surety.— 
YOUNG V. SMITH, Wash., 45 Pac. Rep. 45. 

88. NEGOTIABLE INSTRUMENTS—Corporation Note.— 
Where the note of a corporation is negotiable in form, 
the affixing of the corporate seal does not destroy its 
negotiability.—-CHASE NAT. BANK v. FAUROT, N. Y., 44 
N. E. Rep. 164. 

89. NEGOTIABLE INSTRUMENTS — Discharge of In- 
dorser.—An indorser of an accommodation note is not 
discharged from liability by mere indulgence or delay 
on the part of the holder in enforcing payment; but 
there must be a valid agreement between such holder 
and the debtor to extend the time or vary the contract, 
or the indorser must be led by representations of the 
holder to change his situation, by surrendering secu- 





rity, or forbearing to take security or otherwise, ~ 
his loss.—WayY v. DUNHAM, Mass., 44 N. E. Rep. 22), | 

90. NEGOTIABLE INSTRUMENTS—Material Alteration. 
Release of Sureties.—Where a note is made in Califo, 
nia, without designating a place of payment, and igi, 
dorsed by sureties, the subsequent insertion of “gp 
Ilion National Bank, Ilion, N. Y.,” written by th 
maker before delivery, is a material alteration, whigh 


releases the sureties; since without the alteration thg| 


note would have been payable only in California, ag 
der Civ. Code, §§ 1489, 3100.—PELTON v. SAN Jacinng 
LUMBER CoO., Cal., 45 Pac. Rep. 12. 

91. NEGOTIABLE INSTRUMENT—Note—Release.—A me 
lease in writing, by the payee, of one of the makerggf 
a joint and several note, and the indorsement of a cop 
responding credit on the note, do not operate asarm 
lease of the remaining makers, where such was no 
the intention, but will have the effect only of a cove 
nant not to sue.—ELGIN CITY BANKING CO. V. SELF, 
Tex., 35S. W. Rep. 953. 

92. NEGOTIABLE INSTRUMENTS—Warrant of Attorney 
—Judgment.—In a note executed in Ohio, a warrantef 
attorney authorizing an appearance, without process, 
to confess judgment against the makers, in any coum 
of record, is sufficient to confer jurisdiction on a coum 
of record in that State to enter judgment upon conf 
sion of an attorney of that court.—FIRST NAT. BANK@ 
ATHENS, OHIO, v. GARLAND, Mich., 67 N. W. Rep. 559, 

93. NEGOTIABLE NOTE—Indorsement by Managerof 
Corporation.—The possession of a negotiable note pay- 
able to a corporation, and bearing the indorsementd 
such corporation, regular in form, and signed byity 
general manager, is prima facie sufficient to show that 
the officer so indorsing the note had authority todo 
so, and to entitle the holder thereof to recover.—OMP 
ZENS’ NAT. BANK V. WINTLER, Wash., 45 Pac. Rep. & 

94. NUISANCE—Abatement—Injunction.—A city boam 
of health, acting regularly, within its jurisdiction, will 
not be enjoined from summarily abating odors and 
gases emanating from a manufactory which it hasaé 
judged a nuisance, it not appearing that the odorso 
gases are not or could not be a nuisance, whereby thé 
health of the inhabitants of the city is or could belt 
jured.—LIEBIG MFG. CO. Vv. WALES, Dela., 34 Atl. Rep. 
902. 

95. OFFICE AND OFFICER—Eligibility.—Under St, 18 
§ 3746, providing that no person shall ‘at the same time 
fill a municipal office and a county office,” one whe 
has been elected city tax collector cannot hold the 
office after accepting the office of deputy sheriffi- 
KEATING Vv. City OF COVINGTON, Ky., 35 S. W. Rep. 
1026. 

96. PARTNERSHIP—W hat Constitutes.—The receipt by 
a party of a share of the profits of a venture merely # 
compensation for services, such party having no i 
terest in the property made the subject of the venture, 
and no power in the management or control of such 
property, other than that of an ordinary retail salet 
man thereof, does not constitute such person a parte 


ner.—ZTNA INS. CO. OF HARTFORD, CONN., V. BANK OF 


WILCOX, Neb., 67 N.W. Rep. 449. 

97. PARTNERSHIP—What Constitutes.—An agreement 
between two persons to share the profits of a busines 
is, inter se, prima facie proof only that they are part 
ners.—KOOTZ V. TUVIAN, N. Car., 24S. E. Rep. 776. 

98. PARTITION AND ACCOUNTING—Decree.—In an ae 
tion for partition and for an accounting of rents and 
profits of land, where a decree determining the parties 
to be co-tenants, and directing partition, is made, and 
no appeal taken, on appeal from a subsequent decreé 
entered on report of the commissioners, determining 
the rights of the co-tenants to the rents and profits; 
the question whether the parties are co-tenants cannot 
be reviewed.—HuntT V. HUNT, Mich., 67 N. W. Rep. 5ih 

99. PARTITION—Adverse Claim by Defendant.—Whet 
a bill for partition shows that complainant has legal 


title to an undivided portion of the land, and defent | 
ant sets up an apparently bona fide adverse claim, thé 


court will not adjudicate the conflicting claims 
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will stay proceedings until the rights of the parties 
pave been determined by a suit at law.—HARRISON V. 


“qurtor, Ala., 19 South. Rep. 986. 


100. PARTY-WALL AGREEMENT — Construction.—An 
agreement for the construction of a wall in common 
by joint property owners, to the height of three stories 
onthe land of one, does not justify the assumption 
that the other party may, of his own motion, and for 
hisown sole benefit, extend said wall upward still an- 
other story. irrespective of a therefrom threatened 
esement ripening, or of injury likely to result to the 
property adjacent.—CALMELET V. SICHL, Neb., 67 N. W. 
Rep. 468. 

101. PRINCIPAL AND AGENT—Authority of Agent.—Au- 
thority to sign an agreement to arbitrate cannot be in- 
ferred from acts as special agent, having no reference 
tosuch arbitration, or the subject-matter therein con- 
templated.—MANUFACTURERS’ & BUILDERS’ FIRE INS. 
0o. Vv. MULLEN, Neb., 67N. W. Rep. 445. 

102. PRINCIPAL AND SURETY—Release of Surety.—An 
agreement by a creditor to extend the time for pay- 
mentofadebt on terms different from the contract 
qeating it, without the consent of the sureties, re- 
jeases the latter, notwithstanding an understanding 
between the debtor and creditor that such should not 
bethe effect of the extension.—TEMPLEMAN V. TEXAS 
BREWING Co., Tex., 35S. W. Rep. 935. 


13. PROCESS SERVICE—Exemption of Suitors.—One 
W, a citizen and resident of Pennsylvania, was plaint- 
if in a suit pending in a federal court in Missouri 
against a Missouri corporation. Pursuant to the ad- 
viee of his counsel that his pr ce was n ry, W 
went to Missouri to attend the trial of the case. On 
the day for which the case was set down for hearing, it 
was adjourned one day on account of the illness of de- 
fendant’s counsel, and as W was leaving the court 
house asummons was served upon him in a suit in- 
stituted against him,in a State court, by a citizen of 
Illinois, through the same attorneys who appeared for 
the defendant in W’s suit. Another summons in the 
same Case was served upon him, later in the day, at his 
hotel. W removed the case into the federal court, ap- 
pearing specially for that purpose, and moved to set 
aside the service of the summons on the ground that 
he was exempt from such service: Held,that theserv- 
iee should be set aside, notwithstanding the courts of 
Missouri hold service made under similar circumstan- 
testo be good.—HALE V. WHARTON, U.S.C. C. (Mo.), 
Fed. Rep. 739. 

14. RAILROAD COMPANIES—Accident at Crossing.— 
Notwithstanding the statutes of Utah provide that rail- 
toad companies crossing streets and thoroughfares 
shall ring the locomotive bell and sound the whistle, 
yet this statute will not relieve the railroad company 
from the charge of negligence in failing to adopt such 
other reasonable measures for public safety as common 
prudence may dictate, considering the danger, locality, 
travel and surrounding circumstances. The rale is 
founded in common law that every one must so con- 
duct and use his own property as, under ordinary cir- 
tumstances, he will not injure another, if the injury 
tan be avoided by the use of reasonable care.—ENGLISH 
¥. SOUTHERN Pac. CO., Utah, 45 Pac. Rep. 47. 

15. RAILROAD COMPANIES—Crossing Accidents.—To 
Ttecover for an injury alleged to have been sustained at 
{railroad crossing by a collision with an engine on ac- 
Count of the neglect of the railroad company to cause 
bell or whistle to be sounded as its engine approached 
such crossing, it is not enough for the injured party to 
show that he was injured at the crossing, and that no 
Signal by bell or whistle was given, and that such de- 
fault of the railroad company was negligence; but, to 
Tecover, the injured party must further show that the 
default and negligence of the railroad company were 
the proximate cause of the injury sued for.—OMAHA & 
R.V. Ry. Co. v. TaLBor, Neb., 67 N. W. Rep. 599. 

106. RAILROAD COMPANIES—Deed—Forfeiture.—W here 
adeed conveys to a railroad company land on which 
to erect pumping stations temporarily, until it can es- 








tablish permanent ones, in consideration that the 
company fills a tank for the grantor once a week, and 
provides that the land shall revert on default of the 
company to fill the tank, or on its ceasing to use the 
land, pump houses and machinery erected thereon be- 


‘ come fixtures, which, on forfeiture of the land, pass to 


the grantor as part of the land.—GuLF, C. & 8. F. Ry. 
Co. v. DUNHAM, Tex., 35S. W. Rep. 947. 

107. RAILROAD COMPANIES—Fires—Pleading.—A com- 
plaint which alleged that plaintiff had been damaged 
by fire from the engines of defendant railroad company, 
caused by the negligence of defendant, is supported 
by proof of either defective construction or negligent 
operation of the engines, or of negligence in permit- 
ting combustible material_to remain on its right of 
way.—LOUISVILLE & N. R. CO. V. MILLER, Ala., 19 
South. Rep. 989. 

108. RAILROAD COMPANIES—Negligence in Operating 
Trains.—In the operation of a railway train outside of 
towns and villages, no rate of speed, however great, is 
alone sufficient evidence to establish negligence.— 
OmaHa & R. V. R. Co. Vv. KRAYENBURL, Neb., 67 N. W. 
Rep. 447. 

109. RAILROAD COMPANIES—Negligence of Railroad’s 
Surgeon.—A railroad company is not liable for any 
negligence of its surgeon, employed by it to treat 
gratuitously its injured employees, in causing an in- 
jured employee to be moved from one place to an- 
other.—YORK V. CHICAGO, M. & St. P. Ry. Co., Iowa, 
67N. W. Rep. 574. 

110. RAILROAD COMPANIES—Operating Leased Roads 
—Receivers.—The receivers of a railroad company are 
bound to account for and apply the income of a leased 
road in accordance with the covenants of the lease as 
long as they operate it, and the claim of the lessor for 
rent accrued while its road was so operated is a valid 
set-off against a claim for supplies and materials fur- 
nished by such receivers.—CHARLOTTE, C. & A. R. Co. 
Vv. CHESTER & L. NARROW GAUGE R. Co., N. Car., 248. 
E. Rep. 769. 

111. RECEIVERS—Appointment—Approval of Bonds. 
—Where receivers of the property of a party to an ac- 


_tion are appointed, the order of appointment requir- 


ing such receivers to give bonds, to be approved by 
the court, before they are authorized to act, and en- 
joining the commencement or prosecution of suits 
against the party, the appointment of such receivers 
and their title to the property in question date from 
the entry of the order of appointment, and not from 
the time of the approval of their bonds; and a judg- 
ment obtained against the party, between the entry of 
such order and the approval of the receivers’ bonds, is 
invalid, and creates no lien on the property.—Con- 
NECTICUT RIVER BANKING CO. V. ROCKBRIDGE Co., U. 
8. C0. C. (Va.), 78 Fed. Rep. 709. 

112. REMOVAL OF CAUSES.—A defendant sued as a 
member ofa partnership is not entitled to remove a 
cause to the federal court because plaintiff is a national 
bank, nor because such defendant is a non-resident of 
the State, where his codefendants and partners, as 
well as plaintiff, are citizens of the State.—NATIONAL 
BANK OF COMMERCE OF TACOMA V. GALLAND, Wash., 
45 Pac. Rep. 35. 

113. REPLEVIN — Dismissal by Plaintiff.—In replevin, 
where the property has been taken under the writ, 
and delivered tothe plaintiff, he cannot dismiss the 
action, and thereby prevent the defendant from hav- 
ing the right to the possession determined in that suit. 
—VOoSE V. MULLER, Neb., 67 N. W. Rep. 598. 

114. SALE OF BONDS — Warranty.—Where both the 
vendor and vendee of negotiable bonds contem- 
plate valid securities, of which they are many out- 
standing, and those delivered are void, not because of 
a want of power to enact the law under which they 
were issued, or because they are ultra vires for some 
other legal cause, but because they have been stricken 
with nullity by a constitutional provision adopted af- 
ter the act authorizing the issue of the securities, there 
being nothing on their face to indicate their invalidity, 
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there is a breach of the implied warranty of identity, 
and the vendor may recover.—MEYER v. RICHARDS, 
U.S.8.0C.,168. C. Rep. 1148. 

115. SALE OF TIMBER — Executory Contract.—A con- 
tract for the sale of timber, whereby the seller, upon 
cutting and skidding the logs, was to be paid a certain 
price per 1,000 feet, and upon banking them was to re- 
ceive an additional sum, and when they were put 
afloat by the seller he was to receive the purchaser's 
note for the balance due, remained executory until the 
logs were put afloat, and while the loga were upon tbe 
bank the purchaser was not entitled to take posses- 
sion thereof.—STRONG, DEEMER & CO. V. DINNINY, 
Penn., 34 Atl. Rep. 919. 

116. SLANDERING TITLE — Landlord and Tenant.—A 
landlord, by talsely stating to a person, to whom the 
tenant is attempting to sublease, that the premises 
cannot be used for saloon purposes, and thereby pre- 
venting the consummation of the sublease, is not lia- 
ble to the tenant unless the statement was malicious. 
—HARRISON V. HOWE, Mich., 67 N. W. Rep. 527. 

117. TAXATION — Exemption.—A State bank charter 
provided for the payment of a certain tax on shares of 
stock, which should be in lieu of all other taxes, and also 
authorized the taking of ‘‘stock’’ deposits, the person 
making them to have theright to take stock for the 
amount of such deposit, and it gave the bank an un- 
limited right to increase the stock: Held, that the 
contract obligation not to tax shares of stock beyond 
the amount named in the charter did not apply to 
stock issued to depositors after the adoption of a State 
constitution providing for a greater rate of taxation 
on all property.—BANK OF COMMERCE V. STATE, U.S. 
8.C., 16S. C. Rep. 1113. 

118. TORT — Fraud and Negligence.—A complaint, al- 
leging that defendant, an architect employed by 
plaintiff to superintend the erection of a house, had 
falsely and negligently, and acting in collusion with 
the builder, represented to plaintiff that a certain 
amount of labor and materials had gone into the 
house, whereby plaintiff was induced to pay the 
builder an amount of money called for by the contract, 
was sufficient, as to the allegations of fraud and neg- 
ligence, to show a cause of action against defendant. 
—COREY V. EASTMAN, Mass., 44N. E. Rep. 216. 

119, TRESPASS—Pleading—Withholding Possession.— 
An action to recover damages for withholding the pos- 
session of real property for a specified time, given by 
Code Proc. §§ 214, 534, is equivalent to the common-law 
action of trespass for mesne profits, and plaintiff may 
claim and show the value of the use and occupation of 
the premises in question as one of the items of damage. 
—COLUMBIA & P.S.R. CO. V. HISTOGENETIC MEDICINE 
Co., Wash., 45 Pac. Rep. 29. 

120. TkRusTt—Implied Trust—Fraud.—In the absence 
of fraud in the procuration of a deed of conveyance of 
land, fraud cannot be predicated of a mere refusal of a 
grantee to perform a parol promise, not proven by 
any writing, to hold the same in trust for the grantor. 
—LOVETT V. TAYLOR, N. J., 34 Atl. Rep. 896. 

121. TRusT — Powers of Trustees.—A testator, who 
had large business interests and outstanding obliga- 
tions, by his will devised and bequeathed all his es- 
tate to his executors in trust, forthe term of five years, 
with full power to sell and mortgage, the will contain- 
ing the further recital: ‘‘My object in creating the 
aforesaid trust is in order that my estate may be kept 
together in the manner therein provided until my 
various business interests can be closed up advanta- 
geously to my said estate:” Held, that the will cre- 
ated atrust, which authorized the trustees to extend 
and renew indebtedness of the testator, and to execute 
new notes binding on the estate for money to pay 
maturing indebtedness, in the legal discretion of the 
trustees.—PACKARD V. KINGMAN, Mich., 67 N. W. Rep. 
551. 

122. TRusT—Resulting Trust—Parol Proof.—Where a 
husband, with his wife’s knowledge and approval, in- 
vests her money in real estate, and without her con- 





sent takes title to himself, a resulting trust 

in her favor, though no fraud, mistake, or breachg 
faith on the part of the husband be shown.—Ltoypy, 
Woops, Penn., 34 Atl. Rep. 926. 

123, TRUST—Resulting Trust—Payment of Consider, 
tion.—The rule that a resulting trust in land can only 
arise in favor of one paying the purchase money whey 
it is paid “at the time of the purchase” means that the 
payment must be made at or before the time of the 
conveyance, and before the legal title has becomg 
vested in the purchaser; hence such a trust will arigg 
in favor of one who, by agreement with a purchaser, 
pays the consideration under an executory contract, 
which payment is a condition precedent to con 
ance of the land.—MOORE Vv, MOORE, Miss., 19 South, 
Rep. 953. 


124. TRUSTEE—Compensation.—Where the trustee tg 
whom firm property is conveyed in trust to settle the 
firm affairs sells at public auction, for greatly less thay 
their value, accounts owing from solvent debtors of 
the firm, without ascertaining the financial condition 
of such debtors, he is chargeable with the full valueof 
the accounts so sold.—WEISEL V. COBB, N. Car., 4B, 
E. Rep. 782. 


125. VENDOR AND PURCHASER—Rescission of Contragt, 
—A bond for the conveyance of property provided 
that, in case of default in payment of the purchas 
money as therein stipulated, it should become void, 
and the amount theretofore paid by the purchaser 
should be retained as rent. A portion of the purchase 
money was also secured by mortgage on other prop 
erty. There was default inthe making of payments, 
and the vendor demanded possession of the property, 
which was surrendered, and the purchasers rented it; 
Held, that such action amounted to a rescission of the 
contract by the vendor, and he could not thereafter 
enforce the remaining notes or the mortgage securing 
the same.—STEINER V. BAKER, Ala.,19 South. Rep. 9%. 


126. WasTE—Duty of Life Tenant.—A life tenant is 
not required to keep the buildings insured for the 
benefit of the remainder-man.—HARRISON V. PEPPER, 
Mass., 44 N. E. Rep. 222. 

127. Wi1LL—Construction of Devise.—A will devising 
certain land to the widow of the testator further pro 
vided, “After her decease the said real estate above dé 
scribed I give and bequeath to my son, and after bis 
decease said real estate to belong to his heirs:” Held, 
that the son took a life estate only, with remainder ia 
his heirs.—DEFREESE V. LAKE, Mich., 67 N. W. Rep, 5 

128. WILLS—Absolute Devise.—In a bequest reciting, 
“T will and bequeath to my son L, the sum of $200, 
be paidto him by my daugher within one year after 
the death of my wife, ‘‘if she survive me,” the words 
‘if she survive me” limit the time of payment, and 
not the nature of the estate, which is absolute.—l¥ 
RE LOvass’ ESTATE, Wis., 67 N. W. Rep. 605. 


129. WILLS—Legacy Payable from Realty.—Testator, 
after making certain legacies to be paid from the pro — 
ceeds of the realty, gave other legacies, to be paid 
from the avails of personalty, and subsequently gave 
the residuary estate, real and personal, to be divided 
among certain persons: Held that, in case the per 
sonal estate was insufficient for the payment of thé 
legacies directed to be paid therefrom, such legacies, 
after payment of the legacies directed to be paid from 
the proceeds of the realty, should also be paid from the 
balance of such proceeds.—IN RE NEWCOMB’S WILL, 
Iowa, 67 N. W. Rep. 587. 

130, WILLS—Rule in Shelley’s Case.—Testator devised 
land to his son for his natural life and after his death 
to the “heirs of his body by him begotten,” with tT 
mainder over if hé should have no “heirs of his body 
by him begotten him surviving.” Held, that the d& 
vise was to the son for life, with remainder to his 
children, who took as purchasers, and therefore the - 
rule in Shelley’s Case did not apply, so as to 





















































the devise to a fee-simple.—GRANGER V. GRANGER, Ind, ~ 


44.N. E. Rep. 189. 
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